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OF 


HUE AND CRY. 


UE and Cry is, the purſuit of an offender, from 
don to town, till he is taken; which all who are 
preſent, when a felony is committed, or a dangerous wound 
given, are by the common law, as well as by the ſtatute, y 
bound to raiſe, againſt the offenders who eſcape, on pain of 
fine and impriſonment, It is the old common law proceſs 
after felons, and ſuch as have dangerouſly wounded any per- 
ſon. It may be by a horn, or by the voice. 2 fl. 172. 
As the raiſing of hue and cry is injoined by the common 
law, which may be called a raiſing of it, at the ſuit of the 
king, as well as by ſeveral acts of parliament, which may 
be called a raiſing of it, at the ſuit of a private perſon, in- 
aſmuch as thoſe Ratutes make the hundred anſwerable to the - 
party robbed, if they neglect to purſue the hue arid cry, and 
apprehend the robbersz we ſhall conſider 
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(2) 
J. Hue and Cry at the Common Law, ot Suit of the King. 


And herein, 
1. By whom Hue and Cry is to be levied. 
2. In what manner it is to be levied. | 
3. In what manner to be purſued. ; 
4. What the Perſons may juſtify doing who purſue it. 
5. How the Omiſſion or Neglect of not doing it is puniſhed. 


II. O raiſing Hue and Cry purſuant to the ſeveral Statutes, 
which declare in what Manner the Hundred ſhall be cbarge- 


able. 


And herein, 
1. What Kind of Robbery it muſt be, ſo as to make the 
Hundred liable, and how far it is neceſſary that it be 
done on the Highway. | 
2. On what Day, or Fime of the Day, it muſt be committed. 
3. What Hundred ſhall be ſaid to be liable. 
4. What Perſon is to bring the Action, and make Oath of the 
Robbery. 
5.0 the Notice to be given of the Robbery. 
6. Where the Party muſt give Bond for Payment of Cofts, in 
caſe he does not prevail. 
7. Of the Oath to be taken of the Robbery, and before whom 
the ſame muſt be. 
8. At what time the Action is to be brought. . 
9. What Evidence will maintain it; and therein of the 

Witneſſes for and againſt it. | | N. 
10. What ſhall excuſe the Hundred, and therein -of appre- 
bending the Robbers. | 

11. How the Money is to be levied, and each Hundreder to 
contribute to the Charges, | 


J. Hue and Cry at Common Law, or Suit of the King : 


And herein, 
1. By whom Hue and Cry is to be levied. 


It ſeems to be clearly agreed, that a private perſon who 
hath been robbed, or who knows that a felony hath been 
committed, is not only authoriſed to levy hue and cry, but 
is alſo bound to do it, under pain of fine and impriſonment. 

Vt From 


3 
From hence it follows, that although it is a good courſe, 
as Lord Hale ſays, to have a precept or warrant from a 
juſtice of peace for raiſing of hue and cry ; yet it is neither 
of abſolute neceſſity, nor ſometimes convenient, for the fe- 
lons may eſcape before the juſtice can be found: hue and 
cry was part of the law before the ſtatute of 1 E. 3. c. 16. 
which firſt inſtituted juſtices of the peace. | | 
It is incumbent upon conſtables to purſue hue and cry, 
when called upon, and they are ſeverely puniſhable if they 
neglect it; it prevents many inconveniencies if they be 
there, for it gives a greater authority to their purſuit, and 
enables the purſuants, in his aſſiſtance, to plead the general 
iſſue upon the ſtatutes of 7 Fac. 1. c. 5. & 21 Fac. I. c. 12. 
without being driven to ſpecial pleading ; and therefore to 
prevent inconveniencies that may happen by unrulineſs, it is 
moſt adviſeable that the conſtable be called; yet upon a rob- 
bery or other felony committed, hue and cry may be raiſed 
by the country, in the abſence of the conſtable; and in this 
there is no inconveniency, for if hue and cry be raiſed with- 
out cauſe, thoſe that raiſe it are puniſhable by fine and im- 
priſonment. | 


2. In what Manner it is to be levied, 


The regular method of levying hue and cry is for the 
party to go to the conſtable of the next town and declare 
the fact, deſcribe the offender, the way he is gone, and if 
he knows it, to tell his name, deſcribe his perſon, habit, 
horſe, and ſuch other circumſtances, as he knows, which 
may conduce to a diſcovery: whereupon the conſtable 
ought immediately, whether it be night or day, to raiſe his 
own town, and make ſearch for the offender; and upon the 
not finding him, to ſend the like notice, with the utmoſt ex- 
pedition to the conſtables of all the neighbouring towns, 
who ought in like manner to ſearch for the offender, and al- 
ſo to give notice to their neighbouring conſtables, and they 
to the next, till the offender be ſound. 


3. In what Manner to be purſued. 


The conſtable is not only to make ſearch in his own vill, 
but is alſo to raiſe all the neighbouring vills, who are all to 
purſue the hue and cry, with horſemen as well as footmen, 
until the offender be taken. | 


B 2 4. What 


( 4 ) . 
4. What the perſons may juftify doing, aulo purſue it. 


For the underſtanding hereof we ſhall here inſert what 
my Lord Chief Juſtice Hale apprehends to be the law in 
this matter. yu | | 

. That.in caſe of the hue and cry once raiſed, and le- 
vied, upon ſuppoſal of a felony committed, though in truth 
there was no felony committed; yet thoſe who purſue hue 
and cry, may arreſt and proceed as if a ſelony had been te- 
ally committed. ä | : 

And thexeſore the juſliſication of an impriſonment by a 
perſon upon ſuſpicion, and by a perſon, eſpecially a conſtable, 
upon hue and cry levied, do extremely differ; for in the 
former thete muſt be a felony averred to be done, and it 
is iſſuable ; but in the latter, viz. upon hue and cry, it need 
not be averred, but hue and cry levied upon information of 
a felony is ſuſfieient, though perchance the information was 
falſe 3 and therefore an averment of a felony committed, in 
caſe of a juſt iſication of an impriſonment, upon hue and cry, 
conſtable cannot examine the truth or falſehood of the ſug- 
geſtion of him who firſt levied it, for he cannot adminiſter 
him an oath, and if be ſhould forbear his purſuit of the hue 
and cry, till it be examined by a juſtice of peace, the ſe- 
lon might eſeape, and the puxſuit would be loſt and fruit- 
tefs. 2. By feveral acꝭs of parliament. he 4s compellable to 
nutſue bme and ery, aud -18 puniſhable, as thoſe oß the vill, if 
they doit not. 3. Becauſe he that, raiſeth a hue and cr 
where no felony is committed, viz. the perſon; that giveth 
the falſe information, is ſeverely puniſnable by ſine and im- 
priſonment, if the information be falſe; and therefore if he 
raiſe the hue and cry upon a perſon that is innocent, yet 
they that purſue the bye and ery. may juſtify. the impriſon- 
ment of that innocent perſon, and the raiſer is puniſhable ; 
anch by the ſame realen, if, he ;give notice of a felony com- 
mitted when there was in truth none. | 

2. If hue and cry be;raiſed againſt a perſon certain for fe- 
lony, though poſſibly he is innocent, yet the conſtables, and 
thoſe that follow the hue.and exy, may arreſt and impri- 
ſon him in the common gaol or carry him to a juſtice of 

ei 31) | 
1 3. Hithe perſon purſued by hue and cry be in a houſe, 
and the doors are ſhut, and refuſed to be agen npen de- 
mand of the conſtable, and notice: given of his buſineſs, he 
may break open the doors, and this he may do in any caſe 


where 
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where he may arreſt, though it be only a ſuſpicion of felo- 
ny, for it is forthe king and commonwealth, and therefore 
a virtual non omittas is in the caſe; and the fame law is up- 
on a dangerous wound given, and a hue and cry levied up- 
on the offender. 

And it ſeems in this caſe, that if he cannot be otherwiſe 
taken, he may be killed, and the neceſſity excuſeth the con- 
ſtable: but men ought to be very cautious how they proceed 
to ſuch extremities. 

4. Upon hue and cry levied againſt any perſon, or where 
any hue and cry comes to a conſtable, whether the perſon 
be certain or uncertain, the conſtable may ſearch in ſuſpect- 
ed places, within his vill, for the ap chending of the fe · 


lons. 
But though he may ſearch ſuſpected places or houſes; yet 
his entry muſt be by the open door, for he cannot break 
open doors barely to ſearch, unleſs the perſon againſt whom 
the hue and cry 1s levied, be there; and then it is true he 
may; therefore in caſe of ſuch a ſearch, the breaking open 
the door is at his peril, viz. juſtifiable if he be there; but 
it muſt be always remembered, that in caſe of breaking 
open a door, there muſt firſt be a notice given to thoſe 
within of his buſineſs, and a demand of entrance, and a re- 
fuſal, before, the doors can be broken. : 
5. If the hue and cry be not againft a perſon certain, but 
by deſcription of his ſtature, perſon, clothes, horſe, Q. 
the hue and cry doth juſtify the conſtable, or other perfon- 
following it, in apprehending the perfon ſo deſcribed, whe- 
ther innocent or guilty, for Kat is his: warrant; it is a kind 
of proceſs that the law allows, (not uſual in other caſes) 
viz. to arreſt a perſon by deſcription. | 
6. But if the hue and cry be upon a robbery, burglary, 
manſlaughter, or other felony: committed, but the perſon 
that did the fact, is neither known, nor-deſcribable by per- 
ſon, clothes, or the like; yet ſuch a hue and cry is good, 
as hath been ſaid, and muſt be purſued, though no perſon 
certain be named or deſeribed. x ee . 
And therefore in this caſe, all that can be done is, for 
thoſe who purſue the hue and cry, to take ſuch perſons as 
they have probable cauſe to ſuſpect; as for inſtance, ſuch 
perſons as are vagrants, that cannot give an account where 
they live, whence they are, or ſuch ſuſpicious perſons as 
come late into their inn — er no reaſonable 
> n 


("0:3 | 

And here the juſtification-of the impriſonment is mixed, 
partly upon the hue and cry, and partly upon their own 
ſuſpicion; and therefore, 1. in reſpect that it is upon hue 
and cry at the common law, there need no averment that 
the felony was done ; yet it was requiſite to aver that an 
information was given that the felony was done, if the ar- 
reſt was by that conſtable that firſt received the information, 
and ſo raiſed the hue and cry; and if the arreſt was made by 
that conſtable, or thoſe vills to whom the hue and cry came, 
at the ſecond-hand, it was requiſite to aver that ſuch an hue 
and cry came to them, purporting ſuch a felony to have 
been committed; but, 2g!/y, in as much as the hue and cry, 
neither names nor deſcribes the perſon of the felon, but on- 
ly the felony committed; and therefore the arreſt of this 
or that particular perſon, and ſo applied, is left to the ſuſ- 
picion and diſcretion of the conſtable, or the people of the 
ſecond or third vill ; at the common Jaw he that arreſted any 
perſon upon ſuch general hue and cry, was to aver that he 
ſuſpected, and ſhew a reaſonable cauſe of ſuſpicion. 

But now by the ſtaute of 7 Fac. I. c. 5. the conſtable, or 
any that come to his aſſiſtance, even in this caſe of hue and 
cry, may plead the general iſſue, and give the whole mat- 
ter cf the juſtification in evidence; for the purſuit of hue 
and cry, though performed by others, as well as the conſta- 
ble, is principally the act of the conſtable of the vill, and 
the others are but his deputies or aſſiſtants, within the pre- 
eincts of his conſtable wick. I conceive on the trial the de- 
fendants muſt prove, what at the common law was neceſſa- 
ry to be averred, ina Regal juſtification. | | 


1 


5 How the Omiſſien or Negle8 of net hang it, is puniſbed. | 


There can be no-doubt but that both by the-common law, 
as alſo by the ſeveral ſtatutes which enjoin the levying of 
hue and cry, they who neglect to levy one, (whether officers. 
of juſtice, or others) or who neglect to purſue it, when 
rightly levied, are puniſhable by indictment, and may be 
hned and impriſoned for ſuch neglect. | | 

And now by the 8 Geo, 2. c. 16. it is enacted, «© That 
every conſtable of the hundred, and every conſtable, borſ- 
holder, head - borough, or tything man of any town, pariſh, 
village, hamlet, or tything, within the hundred, or the 
- franchiſes within the precinct thereof, wherein the robbery 
ſhall huren, as ſoon as the ſame ſhall come to his 8 

8e, 


83 
ledge, either by notice from the party or parties robbed, or 
from any other perſon or perſons, to whom notice ſhall be 
given thereof, purſuant to this or any other ſtatute, ſhall, 
with the utmoſt expedition, make and cauſe to be made, 
freſh ſuit and hue and cry, after the felon or felons, by 
whom ſuch robbery ſhall be committed, and if any conſta- 
ble, borſholder, head-borongh, or tything man, ſhall offend, 
in the premiſes, by refuſing, or neglecting to make, or 
cauſe to be made, ſuch freſh ſuit, and hue and cry, every 
ſuch offender ſhall, for every ſuch refuſal or neglect, forfeit 


51. 


L. Of raifing Hue and Cry, purſuant to the ſeveral Statutes 
which declare in what Manner the Hundred ſhall be charge- 
able for Robberies. 


The levying for hue and cry is, as hath been already ob- 
ſerved, enjoined by ſeveral acts of parliament, and to this 
purpoſe it is enacted by Weſtminſter, 1, c. 9. © That all 
be ready and apparelled at the ſummons of the ſheriff, and a 
cry de pais, to purſue and arreſt felons, as well within fran- 
chiſes as without; and if they do it not, and be thereof at- 
taint, /e roy prendra a eux grevement, they are to be indicted. 
and fined for the neglect.“ Though ſome imagined that 
hue and cry was grounded on this ſtatute, yet my Lord Cale 
ſays that it was uſed long before, and appears even by this 
ſtatute, which, inſtead of introducing a new law, enforces 
obedience to that which was founded on the antient laws of 
the realm, 2 Inf. 171, | 

By the ſtatute of 4 E. 1, de officio coronatoris, &« hue and 
cry thall be levied for all murders, burglaries, men ſlain, or 
in peril to be flain, as other where is uſed in England, and 
all ſhall follow the hue and ſteps. as near as they can; and he 
that doth not, and is convict thereof, ſhall be attached to be 
MG ch at) Go-Go ot TIE 
By the ſtatute of Winton, or 13 Edw. 1. St, 2. c, 1, it is 
enacted, That from thenceforth every country ſhall be ſa. 
well kept, that immediately ypon robberies and felonies com- 
mitted, freſh ſuit ſhall be made from town to town, and from 
country to country.” And g. 2. af the ſame ſtatute, © if the 
country will not anſwer for the bodies of ſuch. manner of oſ- 
fenders, the pain ſhall be ſuch, that every country, that is, 
to wit, the people dwelling in the country, ſhall be anſwer- 
able for the robberies done, and alſo the damages; fo that 
the whole hundred where the robbery ſhall be done, with 

. the 
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ſranchiſes being within the precinct of the ſame hundred, 
ſhall be anſwerable for the robberies done: and if the rob- 
bery be done within the diviſion of two hundreds, both the 
hundreds, and the franchiſes within them, ſhall be anſwer- 
able: and after that the felony or robbery is done, the coun- 
try ſhail have no longer ſpace than forty days“, within which 
ſorty days it ſhall behove them to agree, for the robbery or 
offence, or elle that they will anſwer for, the bodies of the 
offenders, | 

The ftatute of J/7nten gives the ation againſt the hun- 
dred, but by ſubſequent ſtatutes, ſuch as 27 Elia. c. 13. & 8 
Geo. 2. c. 16. ſeveral alterations and additions have been 
mow therein, which we ſhall conſider under the following 

eads : ; 


1. What Kind of Robbery it muſt be, fo as to make the Hundred 
liable, and how far it is neceſſury that it be committed on the 
H. g . Fe 


It ſeems to be admitted, that no kind of robbery will make 
the hundred liable, but that which is done openly, and with 
force and violence; and therefore the private ſtealing or tak- 
ing any thing from the party, does not come within the ſta- 
tutes which make the hundred liable, for the hundred is not 
liable, becauſe they did not prevent the robbery, but becauſe 
the; did not apprehend the robbers, which in private felo- 
wid and of which they had no notice, it would be difficult, 
if not impoſſible for them to do. | | 4 

It hath likewiſe been adjudged, and is admitted in all the 
books which ſpeak of this matter, that a robbery in a houfe, 
whether it be by day or by night, does not make the hundred 
liable; the reaſons whereof are, that every man's houſe is 
in law eſteemed his caſtle, which he himfelf is obliged to 
defend, and into- which no man can enter, to fee what is 
doing there, without his leave; beſides, being done in a 
houſe, the inhabitants of the hundred cannot be preſumed 
to have notice of it, ſo as to be able to apprehend the of- 
fenders. WED in, 12 e 

But if a perſon be aſſaulted in the highway, and carried 
into a houſe,” and there robbed, it cem the hundred ſhall 
be liable, for otherwiſe the proviſion made by the ſtatute 
would be eluded. "Rug h | To 


# Vide the Parliament roll, and 3 Lev. 320. 
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It does not ſeem neceſſary that the robbery ſhould be com- 
mitted in the highway, nor alledged to have been ſo, by the 

laintiff in his declaration. It may be in a private way, 
may be in a coppice, and in both caſes the hundred ſhall be 
chargeable. 2 Salk. 614. pl. 4. 

Therefore, where, upon the ſtatute of hue and cry, the 
plaintiff declared that certain perſons unknown, Sc. at a 
certain place on the Southern part of a certain gate, called 
Fair-mile Gate, within the pariſh, Sc. with force and arms 
aſſaulted him, and robbed him of ſo much money, and there 
being a verdict for the plaintiff, it was moved in arreſt, that 
at a certain place, might be meant a robbery commirted in 
a houſe, garden, or wood, for which the hundred is not lia- 
ble, being only obliged to guard the highways : but it was 
held that the declaration was good, eſpecially after verdict, 
becauſe it muſt be intended that this was given in evidence, 
otherwiſe the plaintiff would have been nonſuited : the court 
alſo held, that without the help of a verdict, this declaration 
had been good, and that it was not neceſſary for the plaintiff 
to alledge, that the robbery was committed on the highway, 
more than that it was committed by day, and not by night, 
and thatall the antient precedents were accordingly. 


2. On what Day, er Time of the Day it muſt be committed. 


It hath been reſolved by three judges againſt one, that 
robbery on the ſabbath day ſhould charge the hundred, and 
that the purſuing of robbers who violate the ſabbath, was 
ſo far from being a profanation of the day, that it was a 
work of charity and juſtice ; alſo that ſeveral perſons, ſuch 
as phyficians, chirurgeons, midwives, &c. were neceſſitated 
to travel on that day, and it was but reaſonable that they 
ſhould be protected in their journey. 

But now by the 29 C. 2. c. 7. par. 5. it is enacted, 
« That. if any perſon or perſons whatſoever, which ſhall * 
travel upon the Lord's day, fhall be then robbed, that no 
hundred, or the inhabitants thereof, ſhall be charged with, 
or anſwerable for, any robbery ſo. committed; but the per- 
ſon or perſons fo robbed ſhall be barred from bringing any 
action for the ſaid robbery, any law to the contrary notwith- 
ſtanding ; nevertheleſs the inhabitants of the counties and 

* This Hatute does not ſeem to extend to perſons in the country 
riding or going to church, nor to phyſicians, chirurgeons, Sc. who. 
are under a neceſſity of travelling on this day. Sa. 406. Compns 


e 206 hundreds, 
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hundreds, (aſter notice of any ſuch robbery to them or ſome 
of them given, or after hue and cry for the ſame to be 
brought) ſhall make or cauſe to be made freſh ſuit and pur- 
ſuit after the offenders, with horſemen and footmen, as by 
the 27 Hliz. c. 13. is provided, upon pain of forfeiting to 
the king's majeſty, his heirs and ſucceſſors, as much mone 
as might have been recovered againſt the hundred by the 
party robbed, if this law had not been made.” 

It is clearly agreed, that for a robbery committed in the 
night, the hundred is not chargeable, becauſe they cannot 
be preſumed to have notice thereof, ſo as to be able to ap- 
prehend the robbers. 7 Co. 6. 5. 2 Int. 659. : 
But yet it is not neceffary that the robbery ſhould be com- 
mitted after ſunriſe, and before ſunſet ; therefore if there be 
as much day light at the time, as that a man's countenance 
may be diſcerned thereby, though it be before ſunriſe or . 
after ſunſet, the hundred ſhall be liable. 7 Co. 6. a. 

It is not neceſſary for the plaintiff to alledge in his declara- 
tion, that the robbery was committed in the day-time, and 
not inthe night. But it ſeems, that if upon the evidence it 
turns out to have been committed in the night, he cannot 
have a verdict, | | 

It hath been alſo held, that if robbers driye, or oblige a 
waggoner to drive his waggon from the highway by day, but 
do not rob or take any thing till night, yet that this is a 
robbery in the day-time, ſo as to charge the hundred. 


3. What Hundred ſhall be ſaid to be liable. 


 _ By the ſtatute of Winton it is enacted, „ That if the rob. 

bery be done within the diviſion of two hundreds, both the 
hundreds and the franchiſes within them, ſhall be anſwer- 
able.” 

If robbers aſſault a perſon with an intent to rob him in 
one hundred, and he eſcapes and flies into another, whither 
he is purſued by the robbers, and there robbed, the laſt 
hundred ſhall be liable, | 

So where by ſpecial verdict it was found, that the plaintiff 
was travelling in the highway in the hundred of A. where he 
was ſet upon, and carried into the hundred of B. and robbed 
in a coppice, in the highway of this hundred; it was ad- 
judged that the hundred of B. ſhould be liable, for that there 
the robbery was committed, and not before. | 

If one be taken in the hundred of A. and carried into the 


hundred of B. into a houſe there, viz. a manſion-houſe, and 
robbed, 
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robbed, or taken in the day-time in A. and carried to B. and 

there robbed in the night, it is faid that there is no remedy 

againſt either hundred ; theſe caſes not being provided for 

by the ſtatute, 2 Salt. 615. | 

By the 27 Eliz. c. 13. par. 2. reciting that the inhabitants 

of hundreds do not proſecute the hue and cry brought to them, 

becauſe thoſe hundreds only are liable in which the robberies 

have been committed, it is enacted, “ That the inhabitants 

and reſiants of every or any ſuch hundred, (with the fran- 
chiſes within the precinct thereof) wherein negligence, 

fault or defect of purſuit, and freſh ſuit after hue and cry 

made, ſhall happen to be, ſhall anſwer and ſatisfy the one 

moiety, or half of all and every ſuch ſum or ſums of money 
and damages as ſhall be recovered, or had againſt, or of the 

ſaid hundred, with the franchiſes therein, in which any 

robbery or felony ſhall be committed or done, recoverable 

by aCtion of debt, bill, plaint, or information, in any of the 

Queen's courts of record at Weſtminſter, by and in the name 
of the clerk of the peace for the time being, of or in every 

ſuch county, where any ſuch robbery and recovery by the 

party or parties robbed ſhall be, without naming the Chri- 

ſtian name or ſurname of the ſaid clerk of the peace; which 

moiety ſo recovered ſhall be to the only uſe and behoof of 
the inhabitants of the ſaid hundred, where any ſuch rob- 

bery or felony ſhall be committed or done.” 


4. M bat Perſon is to bring the Afton, and make Oath of 


the Robbery. 
If a ſervant be robbed in the abſence of his maſter, of 


his maſter's money, it is clear that the maſter may maintain 
an action for it againſt the hundred; but then the ſervant 
muſt make oath that he knew not any of the robbers. The 
maſter or ſervant may bring the action, but the oath muſt 
be by the ſervant, when robbed in the abſence of his maſter, 
Cro. Elia. 142. Green's Caſe adjudged. Leon. 323. S. C. 
adjudged. For the ſtatute of 27 Elix. c. 13. which re- 
quires, that the party robbed ſhall make oath within twenty 
days: next before the action brought, that he knew not the 
robbers, &c. was made, 1ſt, That the perſon robbed ſhould 
enter into a recognizance to proſecute the robbers, if he 
knew them, or any of them. 2dly, That the hundred 
might be excuſed upon the conviction of ſuch perſon or per- 
ſons. 3dly, To prevent a robbery by traud. 3 Med, _ 
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For if the robbery be by combination, the party cannot re- 
cover, Show. 94. Carth. 145. Holt, 460. pl. 1. 

A ſervant or a carrier being robbed in the maſter's, or 
owner's abſence, may maintain an action againſt the hun- 
dred, and may declare that he was poſſeſſed as of his own 
proper goods; and though the jury find that he was robbed 
of a maſter's or owner's money, yet he ſhall recover,. for he 
poſſeſſed as of his own proper gooods, againſt all, and'in 
reſpect of all, but him that hath the very right. 

The ſervant, being robhed, may bring an ackion againſt 
the hundred; and though the jury find that part of the things 
belonged to the maſter, and part to the ſervant, yet ſhall he 
Tecover for the whole. 

If a ſervant be robbed in the prefence of the maſter, rhe 
maſter muſt ſue, and the oath of the maſter is ſufficient. 

One Jones, and his wife and ſervant, travelling together, 
were all robbed of his money; and Forres alone brought the 
action for the whole money, againſt the hundred, as well 
for what was taken from his wife and ſervant, as from his 
own perſon ; and he alone, without his wife or ſervant, made 
oath of the robbery : all which matter being found on a ſpe- 
cial verdict, it was adjudged that his oath alone was ſuffici- 
ent, within the intent of the ſtatute; and although it was 
further found, that the fervant of Jones, who was robbed 
with his maſter, knew one of the robbers, whoſe name was 
Lene, yet Jones had his judgment. 

So, where one Bird, a laceman of Colliton in ire, 
in coming to London with his ſervant, left the uſual great 
road between Brentford and Hammerſmith, and rode through 
a bye lane near ſerjeant Maynard's houſe to avoid the aut; 
and in that lane the ſervant was robbed, in the prefence ot 
his maſter, of a box of lace, which was behind him on the 
back of the horſe, to the value of 1200l.; and Bird, the 
maſter alone, made oath of the robbery, and brought the ac- 
tion; and, by the opinion of the Chief Juſtice Hut, the oath 
of the maſter was ſufficient, becauſe, being preſent, the goods 
were in his poſſeſſion ;, for the poſſeſſion of the ſervant in 
the. preſence of his maſter, is the maſter's poſſeſſion, and in 
this caſe Bird recovered 1000l. and had execution. 

If A. and B. travelling together are robbed of a ſum of 
money, to which they are both jointly intitled, thay may 
both join in an action againſt the hundred; ſecus if they had 
ſeparate and diſtinct intereſts. 


5. Of 


| . 
5. Of the Netice to be given of the Robbery. _ | 


By the 27 of Elia. c. 13. par. 11. it is enacted, © That 
no perſon or perſons, that ſhall happen to be robbed, ſhall 
have or maintain any aCtion, or take any benefit of the ſta- 
tutes which made the hundred liable, 'except the ſame per- 
ſon and perſons ſo rabbed ſhall, with as much convenient 
ſpeed as may the, give notice and intelligence of the felony, 
or robbery, unto ſame of the inhabitants of ſome town, vil- 
lage, or hamlet, near unto the place where any ſuch rob. 
bery ſhall be committed.“ | 

In the conſtruction of this clauſe of the ſtatute, it hath 
been holden, that if a perſon be robbed in the highway in 
the diviſion of the hundreds, he need not give notice to the 
inhabitants of each hundred, but notice to either of them is 
ſufficient. 

That alledging notice to be given at a village, near to 
where the robbery was committed, is ſufficient, though ſuch 
village happen to be in a ditferent county ; for ſtrangers are 
not obliged to take notice of the diviſion of counties. 

That though it be the beſt courſe to alledge, that notice 
was given at the place where the robbery was committed, or 
at ſome village near the place; yet that notice near the hun- 
dred, or near the diviſion of the hundred where the robbery 
was committed, is ſufficient ; and that this ſhalt not be in- 
tended, the moſt remote part of the hundred, eſpecially after 
a verdict. 

If feyeral perſons are in company at the time of the rob- 
bery, it is ſaid that notice given by any one of them is ſuf- 
ficient. Show. 74. | 

It hath been reſolved, that though the notice given be five 
miles from the place where the robbery was committed, that 
it is ſufficient. 'The reafon whereof is, becauſe that the 
party who is a ftranger to the country, cannot have conu- 
zance of the neareſt place or town. March. 11. | 

Alfo, if the party robbed give notice with as much conve- 
nient ſpeed as may be, though he be otherwife remiſs in not 
purſuing the robbers, or refyfes to lend his horſe for that 
purpoſe, yet he ſhall not lofe his attion for this, nor the 
hundred be excuſed. 

And now, by 8 Gee. 2. c. 16. it is further enacted, « That 
no perſon ſhall maintain any action againſt any hundred or 
take any benefit by virtue of the ſtatutes of Vinten, or 27 


£l:z. c. 13. or either of them, unleſs he, ſhe, or they, ſhall, 


Over 
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over and beſides the notice already required by the laſt of 
the above mentioned ſtatutes to be given of any robbery, 
with as much convenient ſpeed as may be, after any robbery 
committed, give notice thereof to one of the conſtables of 
the hundred, or to ſome conſtable, borſh-holder, head- 
borough, or tything man, of ſome town, pariſh, village, ham- 
let, or tything, near unto the place wherein ſuch robbery 
ſhall happen, or ſhall leave notice in writing of ſuch robbery 
at the dwelling-houſe of ſuch conſtable, Wc. deſcribing in 
ſuch notice, ſo far as the nature and circumſtances of the 
caſe will admit, the felon or felons, and the time and place 
of the robbery ; and alſo ſhall, within the _ of twenty 
days next after the robbery committed, cauſe public notice 
to be given thereof in the London Gazette, therein likewiſe 
deſcribing, ſo far as the nature and circumſtances of the 
caſe will admit, the felon or felons, and the time and place 
of ſuch robbery, together with the goods and effects, where- 
of he, ſhe, or they, was or were robbed.” | 


6. Where the Party muſt give Bond for Payment of Cofls, in 
| caſe he does not prevail. 


To this purpoſe by the 8 G. 2.c. 16. it is enacted, © That 
before any action commences, the party ſhall go before the 
chief clerk, or ſecondary, or the filazer of the county where- 
in ſuch robbery ſhall happen, or the clerk of the pleas of that 
court, wherein ſuch action is intended to be brought, or 
their reſpective deputies, or before the ſheriff of the county 
wherein the robbery ſhall happen, and enter into a bond to 
the high conſtable, or high conſtables of the hundred in 
which the robbery ſhall be committed, in the penal ſum of 
100l. with two ſufficient ſureties to be approved of by ſuch 
chief clerk, ſecondary, filazer or clerk of the pleas, or their 
reſpective deputies, or the ſheriff of the ſaid county, with 
condition for ſecuring to ſuch high conſtable or high conſta- 
bles (who are hereby empowered and required to enter, or 
cauſe to be entered an appearance, and alſo to defend ſuch 
action,) the due payment of his or their coſts, after the ſame 
ſhall be taxed by the proper officer, in caſe that he, ſhe, or 
they (the plaintiff or plaintiffs in ſuch action) ſhall happen to 
be nonſuited, or ſhall diſcontinue his, her or their action, or 
in caſe judgment ſhall be given againſt ſuch plaintiff or plain- 
tiffs on demurrer, or that a verdict ſhall be given againſt 
him, her, or them.” 

And 


. 
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And it is further enacted by the ſaid ſtatute, * that when 
any ſuch bond as above-mentioned, ſhall be entered into be- 
fore the ſaid ſheriff, ſuch ſheriff ſhall immediately certify 
the ſame in writing, to the chief clerk, or ſecondary in the 
court of King's Bench, or his or their deputies, or tothe fila- 
zer of that county, wherein ſuch robbery ſhall be committed, 
or his deputy, in caſe the action be intended to be brought 
in the court of Common Pleas; or if in the court of Exche- 
quer, to the clerk of the pleas, or his deputy ; which certi- 
ficate ſhall be delivered by the party or parties robbed, to 
the ſaid chief clerk or 8 or his or their deputy, or 
to ſuch filazer, or his deputy, before any proceſs ſhall iſſue 
for the commencement of ſuch ſuit as aforeſaid; and: fuch 
chief clerk, ſecondary, filazer, or clerk of the pleas, or their 
reſpective deputies, or the ſaid ſheriff, ſhall not take any 
greater fee or reward for making ſuch bond, than five ſhil- 
lings, over and above the ſtamp duties; nor ſhall any ſheriff 
take any greater fee or reward for making, nor ſhall any 
ſuch chief clerk, ſecondary, filazer or clerk of the pleas, or 
their reſpective deputies, take any greater fee or reward for 
receiving and filing ſuch certificate, than two ſhillings and 
ſixpence, and ſuch chief clerk, ſecondary, filazer, or clerk of 
the pleas, or their reſpective deputies, and ſheriff as afore- 
ſaid, are required to deliver over gratis (upon reaſonable re- 
queſt made for that purpoſe) all and every ſuch bonds, to be 
by them reſpectively taken, purſuant to the act, to the high 
conſtable, or high conſtables, to whoſe uſe the ſame ſhall be 


taken.” 


5. Of the Oath to be taken of the Robbery, and before whom the 
_ ſame muſt be. 


By the 27 Eliz. c. 13. par. 11. it is enacted, That the 
party robbed ſhall not have any action, except he or they 
ſhall firſt, within twenty * next before.ſuch action to be 
brought, be examined upon his or their corporal oath, to be 
taken before ſome juſtice of the peace of the county where 
the robbery was committed, or near untothe ſame, whether 
he or they do know the parties that committed the ſaid rob- 
bery, or any of them; and if, upon examination, it be con- 
feſſed, that he or they do know the parties that committed 
the ſaid robbery, or any of them, that then he or they ſo 
confeſſing ſhall, before the ſaid ation be commenced or 
brought, enter into ſufficient bond by recognizance before 
the ſaid juſtice, before whom the ſaid examination is had, 

| effectually 
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effetually to proſecute the ſame perſon, or perſons, ſo 
known to have committed the ſaid robbery, by indictment or 
otherwife, according to the due courſe of the laws of this 
realm.” Ks Age 

In the conſtruQion of this clauſe of the ſtatute, the fol- 
lowing points have been holden. | KR 

That if the party does not know the robbers at the time 
of the robbery committed, though he happens to know them 
afterwards, it is not material. | 

It was holden by three judges againft one, that the party's 
ſwearing that he'did not know'the robbers, without adding, 
nor any of them, is not ſufficient, becauſe'not purſuant to 
the ſtatute, and becaufe on ſuch equivocaFoath, the party 
cannot be puniſhed for perjury. 65 

It hath been adjudged, that the oath may be taken before 
a juſtice of the county, though not in the county at the time 
of adminiſtering it, as where a robbery was committed in 
Berks, and a juſtice of that county reſiding in Londen, the 
party was ſworn before him, according to the ſtatute, in 
London, and it was held ſufficient, for the juſtice acts only 
as a miniſterial officer, and as appointed by the ſtatute, and 
not in a judicial capacity, as a Juſtice of the peace. 

If in an action on the ſtatute of Hue and Cry, it be alledg- 
ed, that the oath, was taken before a juſtice of peace of 
Forkfbire ; this will be ſufficient, although obſected, that 
there is no ſuch juſtice, becauſe that in every riding, they 
have ſeveral eommiſſions. | ö 


. At what Time the Action is to be braught. 


By the 27 Eliz. c. 13. par. g. it is enacted, That no per- 
ſon or perſons robbed, ſhall take advantage ef the ſtatutes, 
to charge any hundred where any ſuch robbery ſhall be com- 
mitted, except he or they ſo robbed ſhall commence his or 
their ſuit or action, within * one year next aſter ſuch rob- 
bery committed.“ is d | 

In the conſtruction whereof it hath been holden, That if 
a perſon: be robbed the gth of October, 13 and ſo laid, 
and the teſte of the writ, be the gth of Oober, 14 Fac. that 
this is nat purſuant to the ſtatute ; and that in this act ion, 
which is penal againſt the hundred, there is no reaſon to ex- 
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elude the day on which the fact was done, nor to make-ſuch 
conſtruction as is done in protections, and the inrolment of 
deeds, which have always received a benign interpretation. 

In an action on the ſtatute of Hue and Cry; the plaintiff 
made oath according to the ſtatute, and within twenty days 
brought a writ; and becauſe it was vicious, let it fall; and 
after the twenty days took out a new one, without making 
any oath anew, or entering any continuances between the 
firſt writ and that: and the court held clearly, that the ſe- 
cond writ was not brought according to the ſtatute ; for the 
ſaid, that by theſe means proviſion in the ſtatute would bs 
to no manner of purpoſe, | 

An aRion was brought by the maſter on the ſtatute of 
Winton, for a robbery committed on his ſervant, in which he 
declared of an aſſault and battery dane to himſelf, (tho' then 
fifty miles from the place) ; alſo that he made oath that he 


did not know any of the perſons : the iſſue was entered of 


record, and the jury appeared at the bar ready to try itz but 
being for other buſineſs adjourned to another day, the plain- 
tiff obſerving his miſtake, moved to amend, by declaring of. 
a robbery on his ſervant, Sc., and it appearing that the year 
in which the action muſt be brought was expired, and con- 


ſequentiy the action muſt be loſt, if not allowed; the court, 


after long debate and conſideration of former precedents, 
admitted him to amend. The robbery was the gilt of the 
action. * 20 f 


9. What Evidence will maintain the Action; and of the Wit 
5 neſſe for and againſt it. OE 


It ſeems, that, from the neceſſity of the caſe, the party 
himſelf that was robbed, is to be admitted as a witneſs ; 
but then his teſtimony muſt be corroborated by collateral 
proof and circumſtances, and ſuch as may induce a jury to 
believe that a robbery was aCtually committed, and that the 
party loſt what he declared for. 

It was held, that in an action againſt the hundred, no in- 


| habitant of the hundred could be a witneſs, becauſe he was 
concerned in intereſt. - | FR, 


But now by the 8 G. 2. c. 16. reciting, that by the laws then 
in being, the perſon or perfons robbed may be admitted, in 


any action to be brought againſt the hundred, as a witneſs 
to prove the robbery, and' the money, goods, or effects, 
whereof he, ſhe or they, was or were robbed ;* and yet no 
perſon inhabiting within the ſaid hundred, can be admitted 
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as a witneſs, for, or on behalf of the ſaid hundred, by rea- 
fon of the intereſt he or ſhe may have, m the conſequences 
of the ſaid action, which is commonly very conſiderable ; 
therefore it is enacted, „That in any action againſt any 
hundred, any perſon inhabiting within the ſaid hundred, or 
any franchiſe thereof, ſhall be admitted as witnefs, for or 
on behalf of the faid hundred, in the ſame manner as if he 
or ſhe were not an inhabitant thereof, but refided in any 
other hundred whatſoever.” 


to. What foall excuſe the Hundred, and of apprehending the 
| Robbers. 


By the ſtatutes of J/inton 13 E. I. c. I. and 28 E. c. 11. the 
robbers muſt be taken within forty days after the robbery 
committed, alfo by the ſaid laws, it was neceſſarꝝ that all 
the robbers ſhould be taken to excuſe the hundred. 

hut now as to this latter matter, by the 27 Eliz. c. 13. par. 
8. it is enacted, “ That where any robbery is or ſhall be 
committed by two or a greater number of malefactors, and 
that it happen any one of the ſaid offenders be apprehended 
by purſuit, to be made according to the ſaid former mentioned 
laws and ſtatutes, or according to this act, that then no hun- 
dred or franchiſe ſhall in any wiſe incur or fall into the pe- 
nalty, loſs or forfeiture mentioned either in this, or in any 
of the former ſtatutes, although the reſidue of the malefac- 
tors ſhall happen to eſcape, and not be apprehended. 

If a robbery be committed, and hue and cry made, and af- 
terwards, within the forty days, an inhabitant of the hundred 
finds one of the robbers in the preſence of a juſtice of the 
peace, who charges him with the robbery, and the juſtice 
promiſes that he thall appear and be forthcoming, this is a 
taking within the ſtatute; for being in the preſence of the 
juſtice, it muſt be underſtood that he was in his cuſtody and 
power, and therefore not neceilary to lay hold on him. 

If hue and cry be made towards one part of the county, 
and an inhabitant of the hundred apprehends one of the rob- 
bers within another, this is a taking within the ſtatute. 

By the 8 G. 2. c. 16. it is enacted, That no hundred or 
franchiſe therein, ſhall be chargeable, by virtue of any of the 
ſtatutes, if any one or more of the felons by whom ſuch rob- 
bery ſhall be commit: ed, be apprehended within the ſpace of 
forty days, next after public notice given in the London Ga- 
Zelte, as by the ſtatute is provided.” But this mult be plead- 
ed, aud not given in evidence on the general ifſue, 


By 


et: 


By the ſame ſtatute 8 G. 2. to the intent that hue and cry 
may be made with more diligence and effect, and other per- 


ſons encouraged to take ſuch felon or felons, it is enated, 


« That any perſon or perſons whoſhall apprehend ſuch felonor 
felons, within the time herein before limited for that purpoſe; 
whereby the hundred hath been actually indemniſied or diſ- 
charged, from any fuch aCtion as aforeſaid, ſhall upon due 

roof thereof, upon oath made before' two juſtices of the 
peace (which oath the ſaid juſtices are hereby alſo impowered 
and required to adminiſter, ) be entitled to the reward of 10]. 
which ſum ſhall be raiſed upon the hundred by a taxation and 
aſſeſſment, to be made and to be levied and collected in the 
ſame manner, as the other ſums of money, by this act ap- 
pointed to be raiſed upon the hundred, are directed to be aſ- 
ſeſſed, levied and collected; and ſuch fum of fol. which ſhall 
be ſo rated, aſſeſſed, levied, and collected as aforeſaid; ſhall 
be paid unto ſuch two juſtices of the peace, within ten days 
next after the ſame ſhall be ſo levied and collected, to the 
uſe of the perſon or perſons who ſhall be thereunto entitled, 
as a reward for having ſo apprehended ſuch felon or felons 
as aforeſaid, and ſuch juſtices ſhall, upon reaſonable requeſt 
made for that purpoſe, pay over and deliver the ſaid ſum to 
ſuch perſon or perſons accordingly, in ſuch ſhares and pro- 
portions as the ſaid juſtices ſhall think reaſonable z provided 
always that ſuch perſon or perſons, fo entitled to ſuch reward, 
ſhall not thereby be rendered incapable to be a witneſs in 
any ſuch action.“ | re 


11. How the Money is 10 be levied, and each Habe 2 
contribute to the Charges, 2 


By the 27 Eliz. c. 13. par. 4. reciting, that although ti e 
whole hundred where robberies and felonies are committed 
with the liberties within the precinct thereof, are charged 
by the former ſtatutes, with the anſwering to the party rob- 
bed, his damages; yet nevertheleſs the recovery and execu- 
tion, by and for the party or parties robbed, is had againſt 
one, ora very few perſons of the ſaid inhabitants, and he and 
they ſo charged, have not heretofore had any means, or ways, 
to have any contribution, of or from the reſidue of the ſaid 
hundred, where the ſaid robbery js committed, to the great 
impoveriſhment of them, againſt whom ſuch recovery or 
execution is had. | b | 

By par. 5. of the ſtatute it is enaQted, That after execu- 
tion of damages by the party or parties ſo robbed liad, it Het 
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and may be lawful, upon complaint made by the party or par- 
ties ſo charged, to and for two juſtices of the peace (whereof 
one to be of the quorum) of the ſame county, inhabiting 
within the ſaid hundred, or near unto the ſame, where any 
ſuch execution ſhall be had, to aſſeſs and tax rateably and 
proportionably, according. to their diſcretions, all and every 
the towns, pariſhes, villages, and hamlets, as well of the faid 
hundred, where any fuch robbery ſhall be committed, as of 
the liberties, within the faid hundred, to, and towards an 
equal contribution, to be had and made for the relief of the 
inhabitant or inhabitants, againſt whom the party or parties 
robbed, before that time, had his or their execution; and 
that after ſuch taxation made, the conſtables or conftable, 
headboroughs or headborough, of every ſuch town, pariſh, 
village, and/hamlet, ſhall have full power and authority, with- 
in their ſeveral limits, rateably, and proportionably, to tax 
and aſſeſs, according to their abilities, every inhabitant and 
dweller, in every ſuch town, pariſh, village, and hamlet, for, 
and towards the payment of ſuch taxation and aſſeſſment, as 
{hall be ſo made upon every ſuch town, pariſh, village, and 
hamlet, as aforeſaid by the ſaid juſtices z and that if any in- 
habitant, of any fuch town, parith, village, and hamlet, ſhall 
obſtinately refuſe and deny to pay the ſaid taxation and aſſeſ- 
ment, ſo by the ſaid conſtables, or conſtable, headboroughs 
or headborough, texed and affeffed, that then it ſhall and 
may be lawful, to and for the ſaid conſtables, and headbo- 
roughs, and every of them, within their ſeveral limits, and 
jurifclictions, to diſtrain all and every perſon and perſons, ſo 
reſuſing and deny, by his, and their goods and chattels, 
and the ſame diſtrets to fell, and tlie money thereof coming 
to retain to the uſe aforeſaid; and if the goods and chattels 
ſo diſtrained and fold, ſhall be of more value, than the ſaid 
taxation ſhail come unto, that then the reſidue of the ſaid 
money, over and above the faid taxation, ſhall be delivered 

unto the ſaid perſon or perſons ſo diſtrained. 
And it is further enacted by pur. 6. % That all and every 
the ſaid conſtables and headboroughs, after that they have, 
withintheirſeverallimits, and juriſdictions, levied andcollected ' 
their ſaid rates, and tums of money fo taxed, ſhall within ten 
daysaſtet ſuchcollection, pay anddeliverthe fameoverunto the 
ſaicjuſtie-s of peace, or one of them, to the ule and behoof of 
the laid inhubitant or inhabitants, for whom ſuch rate, taxa- 
tion, and aſſeſſment ſhall be had, or made, as aforeſaid ; which 
money ſo paid, ſhall by the juſtices or juſtice fo receiving the 
ſame, be delivered over, (upon requeſt made, ) unto the ſaid 
| iuha- 
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inhabitant or inhabitants, to whoſe uſe the fame was collect- 
ed. N 

And it is further enacted by par. 7.“ That the like tax- 
ation, aſſeſſment, levying by diſtreſs, and payment, as 
aforefaid, ſhall be had and done, within every hundred 
where default or negligence of purſuit, and freſh ſuit, ſhallbe; 
for, and to the benefit of all and every inhabitant or inhabi- 
tants, of the ſame hundred where ſuch default fhall be, that 
ſhall at any time hereafter, by virtue of this act, have any 
damages, or money levied of them, for, or to the payment of 
the one moiety or half the money, recovered againſt the ſaid 
hundred, where any robbery ſhall be commuted.” | 

It hath been adjudged that a perfon occupying lands, in an 
hundred, although -he hath no houſe, nor dwelling there, is 
an inhabitant, within the meaning of the ſtatute, for that 
otherwiſe, the ſtatute might be cluded. It is {aid that a per- 
ſon, though not an inhabitant at the time of the robbery 
committed, but b&oming one before the judgment, ſhall 
contribute to the charges. Sed qu. de hoc. Vide 2 Saund. 
423. March 11. Hutt. 125. | 

And now for the more equal rating and levying the money 
for which the hundreds are chargeable by the 8 Geo. 2.c. 16. 
it is enacted, © That no proceſs for appearance in any action 
to be brought upon the faid ſtatutes, or either of them, a- 
gainſt any hundred, ſhall be ferved on any inhabitant thereof, 
tave only upon the high conſtable or high conſtables of the 
hundred wherein the robbery ſhall happen, who is and are 
hereby required to cauſe public notice thereof to be given, 
in one of the principal market towns, within ſuch hundred, 
on the next market-day, after he or they ſhall be ſerved with 
ſuch proceſs; or if there ſhall happen to be no market- town 
within ſuch hundred, then in ſome pariſh church within the 
hundred, immediately after divine ſervice, on the Sunday 
next after his or their being ſerved with ſuch procefs. And 
he or they is and are alſo impowered and required to enter, 
or cauſe to be entered an appearance, in the faid action, and 
alſo todefend the ſame, for and on behalf of the inhabitants 
of the ſaid hundred, as he or they ſhall be advifedz and in 
caſe the plaintiff or plaintiffs in fuch action, all recover 
and obtain judgment therein, that then no proceſs of executi- 
on ſhall be ferved on any particular inhabitant or inhabitants 
of the ſaid hundred, or any franchiſe within the precincts 
thereot, nor on the ſaid high conſtable or high conſtabtes, 
but the ſheriff or his officer ſhall, upon the receipt of any 
writ or writs of execution to him directed, in purſuance of 
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the laid judgment, inſtead of ſerving the ſaid writ or writs on 
any inhabitant or inhabitants, cauſe the ſame to be produced 
and ſhewn gratis, unto two Juſtices of the peace of the 
county, riding, or diviſion, whereof one to be of the quz- 
rum, and reſiding within the faid hundred, or near unto the 
ſame, who ſhall thereupon with all convenient ſpeed, cauſe 
ſuch taxation and aſſeſſment to be made and to be levied and 
collected, in ſuch manner as is preſcribed in and by the ſta- 
tute 27 Elis. c. 13. in which taxation and aſſeſſment, there 
ſhall be provided for, and included over and above what the 
colts, and damages recovered by the plaintiff or plaintiffs, in 
ſuch action, ſhall amount to, all ſuch juſt and neceflary ex- 
pences, which any high conſtable or high conſtables of any 
hundred hath or have been, or ſhall be at, in having defended 
any ſuch action as aforeſaid, claim being made thereto by 
ſuch high conſtable or high conſtables, before the ſaid juſtices, 
upon due notice being given to him or them, by the ſaid juſ- 
tices, ſor that purpoſe. And the ſums of money, ſo to be 
levied, and collected, ſhall be paid over, and delivered (by 
ſuch officer or officers as by the ſaid ſtatute 27 Elia. c. 13, 
are to levy and collect the ſame,) within ten days after ſuch 
collection, to the ſheriff of the county, wherein the robbery 
ſhall happen, to the uſe and behoof of the plaintiff or plain- 
tiffs, in ſuch action, for fo much as the coſts and damages, by 
him, her or them recovered, ſhall amount toz and to the uſe 
and behoof of the ſaid high conſtable or high conſtables, for 
ſo much as his or their expences, in defending the ſaid action, 
ſhall amount to; of which the ſaid high conſtable or high con- 
ſtables ſhall givein an account and make due proof, uponoath, 
to the ſatisſaction of the ſaid juſtices, before any ſuch taxation 
and aſſeſſment ſhallbe made, for the reimburſing ſuchhighcon- 
ſtable or high conſtables, which oath the ſaid juſtices are 
hereby impowered, and required to adminiſter, and ſhall in 
ſuch expences have no further allowance, towards paying an 
attorney to defend the ſaid action, than what ſuch attorney's 
bill ſhall be taxed at, by the proper officer of that court, 
where ſuchaction ſhall be brought, whichthe ſaidhigh conſta- 
ble or high conſtables ſhall cauſe to be taxed for that purpoſe.” 

And it is further enacted by this ſtatute, © That the ſum 
or ſums of money, which ſhall be paid over, and delivered 
to the ſheriff of the county, ſhall, upon reaſonable requeſt 
made, be by him paid, and delivered over to the ſeveral 
parties, who ſhall be intitled to receive the ſame, without 
any deduction, fee, or reward, whatſoever. 

And that ſufficient time may not be wanting for ſuch tax- 
ation and aſſeſſment to be duly made, and for the money P 


£0071 


pe collected and levied thereupon, after ſuch writ or writs 
of execution, ſhall be ſhewn to ſuch juſtices, and before the 
ſheriff ſhall be obliged to make a return thereof, it is enact- 
ed, „ That no ſheriff ſhall be called upon, or required to 
make any return to any ſuch writ or writs of execution, as 
ſhall iſſue, or be made out, upon any judgment, which ſhall 


be recovered in any action brought againſt any hundred, by _ 


virtue of the above mentioned ſtatutes, or either of them, 
until after the expiration of fixty days, next after the day, 
whereupon ſuch writ or writs ſhall be delivered to the ſaid 
ſheriff, who is required to indorſe on the back thereof, the 

day on which he received the ſame. | 
Then the far. recites, that it is reaſonable that the ſaid high 
conſtable or high conſtables ſhould be indemnified, as to all 
charges, which he or they ſhall neceſſarily expend, in de- 
fending any ſuit, in purſuance of this act, and that proviſi- 
on ſhould be made, for reimburſing him or them, not only 
of ſuch expences, as ſhall be over and above the taxed colts, 
to be paid by the plaintiff or plaintiffs, in caſe of a nonſuit, 
diſcontinuance, or judgment on demurrer, againſt him, her, 
or them, or verdict for the defendants as aforeſaid, but even 
ſuch taxed coſts alſo; in caſe the plaintiff or plaintiffs, and 
his, her, or their ſureties, who ſhall be bound ſor the pay- 
ment thereof, ſhall happen to become inſolvent, it thereſore 
enacts, “ That if any plainciff or plaintiffs, in an action to 
be brought againſt any hundred, ſhall be nonſuited, or ſhall 
diſcontinue his, her, or their action, or ſhall have a judg- 
ment on demurrer given, or a verdict paſs againſt him, her, 
or them, it ſhall and may be lawful for any two juſtices of 
the peace, ſuch as therein before mentioned, upon complaint 
to them made for that purpoſe, and upon an account given 
in by ſuch high conſtable or high conitables, and procf 
made upon oath, to the ſatisfaction of the taid juſtices, of 
ſuch expences, neceſſarily laid out as aforefaid (which oath 
the ſaid juſtices are impowered and required to adminiiter) 
to make, and cauſe ſuch taxation and aſſeſſment to be made, 
and to be levied and collected, in ſuch manner, as is directed 
in and by the abovementioned ſtatute of 27 Eliz. c. 13. in 
order thereby to reimburſe ſuch high conſtable or high con- 
ſtables, all ſuch charges, as he or they ſhall have neceſſarily 
expended in defending ſuch action, wherein ſuch plaintiff or 
| ra- ſhall have been nonſuited, or ſhall have diſcontinued 
is, her, or their action, or againſt whom judgment ſhall 
have been given, upon demurrer, or a verdict ſhalt have 
been given, over and aboye the coſts, in thoſe caſes to te 
taxed 
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taxed as aforeſaid; and in caſe it ſhall be made appear upon 
oath, to the ſaid juſtices of the peace, (which oath the ſaid 
juſtices are alſo impowered and required to adminiſter,) to 
their ſatisfact ion, that ſuch plaintiff or plaintifts, and alfo his 
or their ſureties is and are inſolvent, ſo that the ſaid high 
conftable or high conſtables can have no relief, as to ſuch 
taxed coſts by them expended, in ſuch defence as aforeſaid, 


'- fave only by the power therein after given to the ſaid juſtices, 


it ſhall and may be lawful, to and for ſuch two juſtices of 
the peace to make, and cauſe a taxation and aſſeſſment to be 
made, and to be levied, and collected in the fame manner, 
as is directed in and by the aforcſaid ſtatute made 27 Elix. 
c. 13. in order thereby to reimburſe ſuch high conſtable or 
high conſtables ſuch texed coſts, as by reaſon of ſuch inſol- 
vency, he or they ſhall not be able to recover, and receive 
of and from the plaintiff or plaintiffs, in the action, or his 
or their ſureties as aforeſaid.” | 

And it is further enacted, “ That the ſeveral ſum or ſums 
of money, which ſhall be ſo rated and aſſeſſed, and levied and 
collected as aforeſaid, for the reimburſement of the expen- 
ces neceſſarily ſuſtained by any high conſtable or high conſta- 
bles, in defence of any action brought againſt the hundred, 
upon the ſtatutes above mentioned, or either of them, in 
caſe of any judgment given againſt the plaintiff or plaintiffs, 
ſhall be paid within ten days after ſuch collection, unto the 
ſaid juſtices, or one of them, to the uſe and behoof of ſuch 
high conſtable or high conſtables, to whom the ſaid juſtices 
ſhall, upon requelt, pay and deliver over the ſame.” 

And it is further enacted, hat the juſtices of peace, by 
whom ſuch taxations and aſſeſſments, as aforeſaid, ſhall, in 
purſuance of the ſaid ſtatute, of 27 Elix c. 13. and alſo of 
this act, be made, ſhall limit and appoint, at their diſcretion, 
ſome certain reaſonable time, within which ſuch taxations 
and aſſeſſments ſhall be levied and collected, which time 
ſhall not exceed thirty days; and alſo, that if any ſuch of- 
ficer or oſficers, who are to levy, and collect ſuch taxations 
and aſſeſſments, as aforeſaid, ſhall refuſe or neglect to levy; 
and collect the ſame, within ſuch time, as ſhall be limited, 
and appointed by the ſaid juſtices of the peace, for their do- 
ing thereof; or ſhall refuſe or negle& to pay, and deliver 
over the ſums of money, ſo levied and collected, to the ſaid 
* ſheriff, and alſo to the ſaid juſtices, in ſuch manner as the 
ſame in the ſeveral caſes before mentioned, are reſpectively 
directed to be paid, within the reſpective times before limited 
for ſuch payment thereof, every ſuch officer, ſhall for 2 

| ſuch 
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ſuch refuſal or neglect, forſeit double the ſum, appointed to 
be by him levied, * collected as aforeſaid. | 

By fat. 22 G. 2. c. 46. f 4. No writ of execution, 
againſt the inhabitants of any hundred, on any judgment ob- 
tained, by virtue of ary act of parliament, ſhall be levied on 
any particular inhabitant of ſuch hundred ; but the. ſheriff 
ſhall, on receipt of any ſuch writ, cauſe the ſame to be pro- 
duced to two juſtices of the peace, as is directed by 8 Gee. 
2. c. 16. f 4. and thereupon the ſaid juſtices ſhall, as is di- 


reed by the ſaid act, cauſe a taxation to be made, and col- 


jected, for paying the colts and damages recovered by the 
laintiff, and all ſuch neceſſary expences as any inhabitant 

of ſuch hundred ſhall have been at in defending ſuch action; 
the ſame being firſt proved on oath, and the attorney's bill 
being firſt taxed, and the ſums ſo collected, ſhall, within 
the time by the ſaid act limited, be paid to the ſheriff, and 
by him paid over to the perſons mtitled to the fame, without 
deduction or fee. > | 

By * flat. 2 G. 2. c. 24. No perſon ſhall recover 
againſt the hundred in any aCtion, on any of the ſtatutes of 
hue and cry, more than 200/. unleſs at the time of the rob- 
bery there be two prefent at the leaſt, to atteſt the truth of 
his or their being ſo robbed. | 5 

By Hat. 30 G. 2. c. 3. { 11. and 4 G. 3. c. 2. 5 118. re- 
ceivers of the land tax, ſhall not ſue the county for a robbe- 
ry, unleſs there were three perſons in company carrying the 
money. 


OF THE PLEADINGS, &c, 
1. Original. 


If an ad ion be commenced upon the ſtatute of Hue and 
Cry, 13 Ed. 1. the plaiatiff mult take out his original. And 
the ſuit in B. R. as well as in C. B. muſt be commenced by 
original; for the inhabitants of the hundred cannot be in 
cuſtody of the marſhal. And the original uſually recites the 
ſtatute. Vide infra, No. 2, 3. 

The original ſhall be teſted forty days after the robbery, 
otherwiſe it is error. Vide poſt. No. 4. and within a year 
aſter the robbery, _ 


* The caſe of Chandler an attorney at law, who ſued the hundred 
of Sunning in Berks, in the year 1948, was attended with ſo many 
ſuſpicions, and being for a very large ſum of money, occaſioned the 
paſſing the above act of parliament, 1 

ut 
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But, if the day of the robbery be miſtaken, it may be 
amended. 5 Com. Dig. 197, 8. For it is amendable, not 
being a penal action. B. R. H. og. Andr. 115. 
If ſeveral are robbed together, they cannot join in an ac- 
tion againſt the hundred, except where they are joint owners 
of the money ſtolen. 5 Com. Dig. 198. 
If the bond is ſaid to be taken before the Secondary to the 
9 chief clerk; it is well; and the court will take notice with- 
: out averment, that he was hen an officer. B. R. H. 40g. 
Andr. 115. | 
It is not neceſſary to aver, that the high conſtable was the 
only one, nor that he was ſuch at the time, nor that the juſ- 
tice was ſuch at the time, Hid. | 


2. The Declaration muſt be againſt the inhabitants of the Hun- 
dred generally. , 


The declaration muſt be againſt the inhabitants of the 
bundred generally. For if it is againſt any by name, and 
all are not named, it is bad. | 

The declaration need not recite the original at large. Nor 
need it recite more of the ſtatute than is pertinent to the 
action. Vide Action upon Statute, Div. IX. And therefore 
may omit that part of the act which concerns the burning 
of houſes. 5 Com. Dig. 198. 


3. As to reciting the Statute. \ 


If it recites the ſenſe, though not the exact words of the 
ſtatute, it is ſufficient. Vide Action upon Statute, Div. IX. 
As, if it is, that they anſwer for the malgfactors, where the 
ſtatute ſays, for the bodies of the malefaftors. R. 2 Vent. 215. 


4. The Declaration muſt ſhew the Time of the Robbery. 


The declaration muſt ſhew the time when the robbery 
was committed, whereby it may appear that the action was 
commenced after 40 days fince the robbery. R. 2 Lev. 12. 

And the 40 days for taking the thieves are limited by the 

t. of Winton, (for the 28 Ed. 3. c. 11. is only a confirma- 
tion thereof) and therefore they, who ſav that half a year 
was allowed by the „lat. of Winton, are miſtaken. R. 3 The 
320. | 


8. The 
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g. The Declaration muft ſhew that it was within the Hundred. 


So the declaration muſt ſhew the robbery to be within 


the hundred, and upon the highway. 

But chough the pariſh be miſtaken, if it be within the 
hundred, it is ſufficient. And if the pariſh be not alledged 
within the hundred, it is good after a verdict. 

So, if it does not appear that the robbery was in the high- 
way, it ſhall be aided after verdict. 

So, if it does not appear that the robbery was by WO 
5 Com. Dig. 198. 


6. As to the Declaration alledging Oath before a Fuſtice of Peace. 


According wo Com. Dig. 5 V. 198. the declaration muſt 
alledge that he made oath before a juſtice of peace, purſuant 
to the fat. 27 El. c. 13. that he did not know the robbers. 
But according to Salk. 614. it is held cont. for the declaration 
need not ſhew it. 

If the robbery was by four, oath, that he did net 1. them, 
is not ſufficient ; without ſaying nor either of them. Per 3 
IL N 21. Dub. 3 Lev. 328. 12 Co. 62. 


7. The Decloration muſt alledge Notice. 


So the declaration muſt alledge that the plaintiff gave 10. 
fice of the robbery, 


A 


8. The Declaration muſl alledge Property in the Goods. 


The declaration muſt alſo alledge, that the plaintiff hag 
the property of the goods ſtolen. 

If a ſervant be robbed of his maſter's money, he may de- 
Clare as of the proper money of the plaintiff. And if the plain- 
tiff declares of money in the cuſtody of him the Plaintiff, with- 
out ſaying 2 proper money of him the plaintiff, it is bad. 

But where the plaintiff "declares that he was robbed 
the proper goods of him the plaintiff, and of other goods in 4 
cuſtody of the plaintiff, on demurrer to the e declaration, 
the plaintiff ſhall have judgment ſor ſo much as is well al- 
ledged, and ſhall be barred only for the reſidue. 5 Com. 
Dig. 199. | * 

9. The 
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9. The Duelaratus muſt flite the particulars of the Goods 
; Stolen. 


So the plaintiff muſt name the goods ſtolen in his decla- 
ration particularly; for it is not fuſficient to ſay, That they 
took divers goods. N. 2 Sand. 379. | 
But he need not in the writ, if he particulariſe them in 
the declaration. bid. 

And as much certainty, as in #rover, Oc. is ſufficient; 
2 Sand. 263. | 


10. The Declaration muſt conclude contrary to the Form of the 
Statute. | 


The declaration muſt conclude contrary to the form of the 
ftatute, for contrary to the form of the flatutes is bad; the 
action being founded upon the flat. Wint. 13 Ed. I. only. 
and not on the fat. 27 El. R. Tel. 116. 1 Vent. 235. 

But contrary to the form of the flatute, without more, is 
ſufficient ; for it ſhall be intended the flat. of Winton. R. 
Nel. 116. Ney 125. 2 Cre. 187. B. R. H. 40g. Adr. 415. 


I 1 The Plea. 


To an action againſt an hundred, the defendants may ſuf- 

fer judgment, by confeſſion, or non ſum infarmatus. 

Or the defendants may plead, not guilty. 

So they may plead, that the plaintiff did not make hue and 
cry, to give notice of the robbery. 5 Com. Dig. 1 

"hat emb. cont. For the OR boy not AX and 

cry, but by the Hat. 27 El. c. 13. he ought to give notice to 

the next Vill, or Hamlet, and this ſhall be proved on, Not 

Guilty. 

80 they may plead, that they took one of the robbers on 

freſh fuit. 3 

But it is no plea for the hundred, that they made freſh 

ſuit, if they did not take any of the robbers. 5 Com. Dig. 

rg. Wann 


12. Fenire Facias. © 


If the defendants plead, after ifſue, a venire faviar ſhall 
be awarded to the next hundred. Thes. Br. 144. | 


13. Judg- 
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, 13. Judgment. LA i acts 

By the Mat. 8 Ge: 4. C. 16. after judgment 2855 int 9 
hundrec no proceſs ſhall be ſerved on the high conſtable or 
any inhabitant, but the ſheriff on receipt of the writ. of exe- 
cution, ſhall ſhew it gratis to two juſtiees-of the peace in 
or near the hundred, ho hall ſpecdily cauſe an aſſeſſment 
to be levied purſuant to the ſtat. 27 Hlin. c. i 3. and alſo for 
the neceſſary cx pences of the high conitable above the colts 
and damages recovered, of which on notice from the two 
juſtices, he ſhall give au account and proof upon oath to 
their ſatisfaction, having firſt cauſed his N bill to 
be taxed. 

The ſheri(f ſhall pay the money levied to the parties he 
out fee, and indorſe the day of receiving the writ of execu- 


tion, and not to be called upon for a return till o days after. 


And the like aſſeſſment ſhall be in caſe the plaintiff be non- 
ſuit, diſcontinue, or have a verdict or judgment on demarrer 
againſt him, if by infolvency of the plaintiff or his ſureties 
he cannot be reimburſed on the bond of 100l. penalty; and 
the money levied ſhalt be pajd to the mT for the 2 85 
conſtable in 10 days after it is levied. 

And the juſtices may limit a time, not exceeding 30 
days, for leyying ſuch aſſeſſment; and the oſſioer appointed, 
refuſing-or- neglecting to levy and pay the money, dc. in 
ſuch time, forfe its double the ſum. | 

If there be judgment for the hundred, the inhabitants of 
the hundred may ſue for coſts by debt or ire ſacias on the 
judgment; for, though no zer they, may have an; 
action quoad hoc. R. F. 

Or if the plaintiff be in cute for the coſts and ef- 


capes, they may have an an qu, the ſheriff for the 


eſcape. R. bid. 
0 U r * | th 


Ph Outlatory. e . Alb 


A man outlawed, is when by judgment of law a man by 


his own default is ouſted of the law. Co. Lit. 122; 5. 


128. 6. 


Every man at his age of 12 on ought to be ſworn to 
his outlawry he is Paſtus | 


the law in a tourn or leet, and 
extra legem. Co. Lit: 122.6. 


A woman 


- DM 
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A woman who does not ſwear to the law, by judgment 
of outlawry, is not ſaid to be outlawed, but warviata. IA. 


And therefore, if a woman is ſaid to be outlawwed, it will 
be error. R. 2 Rol. 804. J. 5. | 


4 


Il. In what Caſes it lies. 


A man ſhall be outlawed for his default, if he will not 
ſtand to the law: And therefore upon an indictment for 
treaſon or felony, if the defendant does not appear upon the 
ſecond capias, he ſhall be outlawed. So in an appeal. St. P. 
C. Co. a. 67- And if he does not render himſelf within a 
year, he ſhall be executed, without either judgment or trial, 
3 Med. 42. 72. | | 
80 upon an indictment for a miſdemeanor, or mforma- 
tion he ſhall be outlawed, but he ſhall not be fined thereon, 
without other conviction for thg offence. 5 Com. Dig. 612. 

If a peer does not appear upon an indictment for treaſon 
or felony, he ſhall be outlawed, 3 fl. 31. Nt 

Where a capias does not lie in proceſs, the defendant can- 
not be outlawed before or after judgment: As, upon a writ 
of privilege by an attorney or another. R. 1 Leo. 329. 

It lies not for leſs than 10]. Semb. ſed Qu. Barnes 320. 

If a defendant avoids an arreſt, though he appears pub- 


licty, he may be outlawed. Id. Upon a total abſconding, 
no endeavours to arreſt are neceſſary. Id. 322. 


Ho to proceed to outlawry, Vide pleading in debt, No. 4. 


III. HOW AN OUTLAWRY SHALL BE 
AVOIDED. 


ic Hor what Conf. 


Outlawry ſha!l be avoided, if the perſon outlawed, at the 
time of the ontlawry pronounced, was within the age of 
diſcretion as if he was an infant under fourteen years: So, 
if a woman at the time ſhe was waived, was married: So, 
if a man at the time of his outlawry, was in priſon, it will 
be error: though the ontlawry was for felony, or in a per- 
ſonal action. 5 Com. Dig. 612. | 

But impriſonment is no cauſe, to avoid an outlawry, if it 
be by covin, or conſent. Co. Lit. 259. 6. If a man in priſon, | 
brought to the bar, will not appear. R. 2 Rol. 804. J. i 


Tj 


If a man, at the time of his outlawry, was out of the 


realm, it will be error. Skin. 6. If a man was in the king's 
' ſervice with a captain, &c. in war. Or about the king's 
buſineſs, by his command under letters patent. 

So, if he was out of the realm for his own private buſineſs, 
or for his pleaſure, and not upon the buſineſs of the king, 
or of the realm. 

Though he be outlawed for felony, or in a perſonal. ac- 


tion. So, if he goes out of the kingdom upon the buſineſs 


of the king, or the realm, after exigent pronounced, he ſhall 
avoid the outlawry afterwards. , 5 
But, if a man goes voluntarily out of the kingdom, aſter 


exigent for felony pronounced, he ſhall not avoid the out- 


lawry afterwards pronounced. 5 Com. Dig. 613. | 
If it appears upon the record, or confeſſion of the king's 
attorney. Semb. 2 Rol. 12. | 
Outlawry for treaſon cannot be avoided, becauſe the par- 
ty was out of the realm; for by the fat. 26 H. 8. c. 13.and 
5 & 6 Ed. 6. c. 11. proceſs and outlawry againſt any for 


treaſon, who is out of the fealm, ſhall be as good as if then 


reſident in the realm. 3 It. 32. | | 

An outlawry may be avoided, if the perſon outlawed be 
miſnamed, or his addition miſtaken: As, if he be named 
Knight, when he was a Baronet. R. Comb. 184. 


If he be outlawed by judgment of the coroners without 
naming them, except in London where the Mayor is coroner, 
and therefore ideo utlagat eff, is ſufhcient without more. 


R. 2 Cre. 528, 531. 


By the fat. 5 & 6 Ed. 6. c. 11. If any, outlawed for hig 
trend, within one year after yield himſelf to the chief juſ- 


tice, and offer to traverſe the indictment on which he was 


outlawed, he ſhall be admitted ſo to do, and being acquitted 
of the inditment, ' ſhall be 323 of the outlawry. So, 
by 


by conſent of the A Hrney General, he may reverſe the out- 
lawry for error. 3 Med. 42. And ſhall aſſign error at the 


bar, in proper perſon, ore ſenus, and then the court aſſigns 


counſel to argue it. Sin. 16. 


But the fat. 6 Ed. 6, does not extend where the outlaw 


is apprehended, and does not render himſelf. R. 3 Mz. 47... 


vide infra. So an outlawry for high treaſon ſhall not be re- 
verſed, becauſe proceſs was awarded againſt him when out 
of the realm, for by the fat. 26 H. 8. c. 13. and 5 Ed. 6. 

c. 11. ſuch proceſs is good. 3 Ind. 32, 216. Dy. 287. a. 
A perſon committed for high treaſon in diminithing the 
coin, who makes his eſcape before indictment, and is then 
indicted 


. 
indicted and outlawed, and then retaken within the year, 
may have an habeas corpus to B. R. and ſurrender; then have 
a certiorari to remove the proceedings, plead his having 
been beyond fea, and have the outlawry reverſed, Stra. 824. 
An outlawry commenced and proſecuted during defend- 

ant's reſidence in Ireland, ſhall be reverſed without bail, ot 
appearance. Barnes 325. If the defendant was a priſoner 
pending the exigent, the outlawry (hall be reverſed on com- 
mon appearance. Barnes 321. | | 
When there has been miſbehaviour in the plaintiff, the 
court will oblige him to reverſe an outlawry at his own coſts ; 
but il it is a miſtake, or error in law, it muſt be by writ of 

error. B. R. H. 123. Outlawry ſhall not be ſet aſide for 
irregularity, on motion, becauſe it is on debt by original in 
B. N. Id. 317. Proceedings ſhall not be ſtaid becauſe the 
plaintiff died before the return, if after the day of the out- 
lawry. Barnes 323. | 
Ik the plaintiff dies after judgment, there muſt be a ſcire 
facigs, or the outlawry ſhall be ſet afde. Id. 325. 

Where the outlawry is not ſpecial, the defendants may re- 
verſe at their own expence, and payment of coſts on com- 
mon appearance; it before tranſcribing,into-the Exchequer, 
common colts to the exigent ; if after, coſts to the time of 
the reyerſal. Barnes 324- 3 ba 

Before defendant is returned outlawed, he may ſuperſede 

the exigent on appearance and coſts, but after, there muſt be 
bail, who are bound to pay the money, without option to 
render the principal. Id. 326. The Court will ſtay pro- 


ccedings on payment of debt, and coſts in a month Id. 1 
If in debt on bond by a wife dum /ola, the huſband js. 


gone abroad and outlawed, and the wite, though ſhe appears 


publicly, is waived, the outlawry againſt her ſhall be ſet 


afide on motion; but goods taken on cap. utlagat. muſt be 
deemed the huſband's, though ſworn to be her ſeparate 


goods; and if ſthe has equitable right, ſhe muſt apply in 


cquity. 2 Wil/. 127. | EY 
In a feme ſole is waived ſpecially, on meſne proceſs, and 


after exigent, and before outlawry marries, the court will 


not interfere. Barnes 321. 


2. When - 


b 
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2. When avoided. 


— — — 


By Plea. 


An outlawry may be avoided in two manners, by plea, or 
by writ of error. Co. Lit. 259. 6. 

If outlawry be avoidable for matter appearing upon the 
record, the party in the ſame term may reverſe it. by plea. 
1d. & Bend. pl. 137. As, for omiſſion of any proceſs. Co. 
Lit. 259. b. or variance. 4d. * 

If outlawry does not lie in ſuch caſe. Semb. Dy. 223. 4. 
Or proceſs was ſuperſeded before outlawry pronounced. 1d. 
Bend. pl. 15. R. Mo. 73+ 1. And. 36. | 
If no proclamation where the party was commorant, at 

the time of the exigent. Or no addition to the defendant. 
If no return upon proceſs. Or the ſheriff was removed, 
and another appointed upon record before the return. 5 
Com. Dig. 614. 

So for any cauſe, except want of proclamations ; the 
party ſhall avoid the outlawry upon motion, where he comes 
in gratis upon the exigent, alias, or pluries. Salk. 426. So, 
if he comes in another term. 1 And. 36 581 

So in favorem vite outlawry in felony may be reverſed by 
plea, if it be voidable, for debt, impriſonment, out of the 
realm, c. Co. Lit. 259. 6. P50 | 1 

But in B. R. an outlawry ſhall not be reverſed by plea, 
but by error only, in the ſame term as well as in another, 
though it be error appearing upon the record. 1 Rel. 743. 
J. 10. fed qu? 8 

If a man comes in upon the return of the capias utlaga- 
tum, he may plead in avoidance of the outlawry a matter 
which may avoid it by plea, Co. Lit. 259. b. And upon 
the plea and ſecurity given, there ſhall be reſtitution of the 
goods. Hard. 98. So, if there be matter, appearing up- 
on record, to avoid the outlawry, the party who appears as 
tertenant, muſt demur, upon return of the inquiſition taken 
upon the capias utlagatum. Hard. 58, 9. And ſeveral ter- 
tenants may join in demurrer. Id. 59. So a tertenant may 
plead the inquiſition. 5 Com. Dig. 614. | 

If the defendant pleads, not the ſame perſon, it is tried 
inſtanter. 1 Burr. 638. | 

If an exception goes to ſhew that the outlawry is nullity, 
it avoids.it without a writ of error. bid. If error in fact is 
alledged, the court may give defendant leave to plead to the 

Vor. II. - DD | indict- 
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indictment; if error in law, there muſt be a writ of error. 
Ibid, | 
According to Strange 834, a prifoner muſt firſt plead to 
the outlawry, and that muſt be tried before he can plead to 
the indictment. He may plead ore terns, the Attorney Ge- 
neral reply ore tenus ; the venire is awarded, returnable in- 
Hunter; the jury returned' fitting the court; he may have 
counſel}; but he has not any peremptory challenge. Id. 
The court cannot aſſign defendant counſel, on an outlaw- 
ry for treaſon, till he has pleaded, and then he may have 
eounſel on the collateral matter. 1 Barr. 638. 
The court will allow the Attorney-General to confefs 
error in fact, though not true, but not error in law, if not 
true. id. | 


3. By Matian. 


A man, at amicut curie, may avoid. an inquiſition upon 
an outlawry, by matter apparent in it, upon motion. N. 
Hard. 86. | 

The court will not ſet aſide an outlawry for want of pro- 
clamation, on motion. Barnes. 323- 

It is diſcretionary, when, to reverſe on motion or not; if 
the defendant hath been long abroad, the court will not re- 
verſe at the plaintiff's expence. I. 324, 5, 6. 

As to reverfing an outlawry by writ of error, the caſe of 
the King v. 7: Wilkes, Eſq; is well worth peruſing. v. 4. 
Burr. 25 27, Sc. | 


4. By Error. 


Generally where the outlawry is voidable for matter of 
fact, if it be not in felony, or treaſon, it muſt be avoided by 
writ of error. Co. Lit. 259. 6. 

An outlawry may be reverſed by error, in treaſon, or fe- 
lony. Cem Dig. 6rg. | 
In treaſon there is not any need of a ſeire ſacias to the 
Lords, mediate or immediate; for no forfeiture accrues to 
them. K. 4. Mod. 366. | 

In fclony, it it be ſuggeſted that the party hath no lands, 
and the Attorney General confeſſes it, there is not any need 
of a ſcire facias. Sall. 495. Otherwiſe, where the party 
hath lands, which for felony are forfeited to the Lord of 
whom held. Did. 8 * 


tas; F 


If two ate outlawed in the ſame action, and one appears 
to reverſe the outlawry, error ſhall be in the name of both, 
'till the other appears, and is ſummoned, and ſevered. R. 
Salk, 490. | He was obliged to appear in perſon, until the 
flat. 4 and 5 M & M. c. 18. | 1 

If error is brought, and the Attorney General confefles 
it, the outlawry ſhall be reverſed, and the defendant imme- 
diately tried upon the indictment. Salk. 495. _ . 

If he aſſigns error for being out of the realm, it is ſuffici- 
ent to ſay generally, that he was at the time of the outlawry 
aforeſaid, &c. R. 2 Rol. 12. Though he goes after the ex- . 
gent; for, if he was then here, it ſhall be ſhewn on the 
other part. R. 2 Rol. 804. J. 44. 

Outlawing a man beyond ſea, is error, not irregularity. 
Barnes 419: 

No bail is given in error of an Typ till reverſal ; 
and then it is to appear to an original, to be brought. into 
two terms. Stra. 951. | | ? 

A perſon outlawed for want of appearance to an indicts 
ment, for a libel againſt the government, ſhall have a writ 
of error, and be admitted to bail. Fort. 37. 

A writ of error on an outlawry (even for felony) is never 
denied, if the witneſſes are living, Fort. 38. 


5. The party reſlored after reverſal. 

If the outlawry is reverſed, the party ſhall be reſtored to 
all h@loſt. I, a term be ſold by the king, he ſhall be re- 
ſtored to the term. 5 Com. Dig. 615; He ſhall have all his 
lands and tenements. Id. Though the king hath granted 
them to another and his heirs. 1 And. 188. And he may 
enter upon reverſal of the outlawry, without petition, or. 
ſeir e facias. R. 1d. | 

So he ſhall be reſtored to a repreſentation to an advow- 
ſon. So to all his goods and chattels. To his ſtock in the 
Eafl-India or any other company, though granted to another 
by privy-ſeal. 5 Com. Dig. 615, #* 

If the king's grantee acknowledges ſatisfaction upon a 
judgment, it ſhall be ſet aſide in equity, and reſtitution 
made. 2 Vern. 313. But the profits of lands received during 
the outlawry, ſhall not be reſtored. Id. 4 

Nor Eaft-India ſtock granted to A. by Privy Seal, and 
transferred to him by the company, where the. reſtitution 
was to all guod non fuit nobis 2 um. R. 2 Lev, 49. bY 
| 3 | 


* 
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Tf a leaſe be made by the Exchequer to the plaintiff of the 
lands of the outlaw, and he levies the profits by Exchequer 


proceſs, which by order of the court are delivered to him; 


yet they ſhall be reſtored upon the reverſal of the outlawry. 
2 Jon. 101. But, if the king's leſſee be outlawed, his term 
ſhall not be reſtored ; for it was extint. R. Mo. 237. 

A leſſee of the outlaw ſhall have treſpaſs, for the profits 
received between the aſſignment to him, and the reverſal. 
R. Cro. El. 270. G91 | 


IV. FORFEITURE BY OUTLAWRY. 
I. In Treaſon or Felony. 


If a man is outlawed for treaſon or felony, he forfeits all 
his lands and tenements, goods and chattels. 5 Com. Dig. 
615. | 


So money received by his ſervant, and brought to his 


-houſe, though not delivered to him. Sav. 40. 


2. In perſonal Actions. 
What Things are forfeited. 


A man outlawed in a perſonal action, forfeits his goods 
and chattels. And his chattels real, as a term for years. 
And the truſt of a term. 

If a tenant at will ſows his lands, and is outlawed, the 


king ſhall have the emblements. 


If a church is void, before the outlawry, the king is en- 
titled to the preſentment. Sh. Parl. Ca. 75, So, if the 
church-becomes void after the outlawry, the king ſhall pre- 
ſent. 5 Com. Dig. 615. 51 

So the king ſhall have all the profits of his freehold lands. 
2 Rol. 807. J. 32. Vide poſi. No. 3. So, if the leſſor is 
outlawed, the king ſhall have the profits of his tenant at 
will; for by the outlawry the will is determined. 74. J. 35. 

If a man be outlawed, after a judgment recovered by 


him, the king ſhall have the profits of all the defendant's 


lands, though the plaintiff can only have a moiety in execu- 
tion. R. 2 Cro. c13. © 
If the king's leſſee is outlawed, he forfeits his leaſe. N. 
Mo. 237. | | . | 
So a man outlawed, forfeits ſtock in the Eaſl. India com- 
pany, c. 2 Lev. 49. 2 Pern. 313. 


Upon 
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Upon en facias, after an inquiſition upon a an 1 
ry, a ſtranger's cattle, /evant.and cauchunt upon the outlaw's 
land, may de ſeized and ſold; for they are the iſſues or pro- 
Ne. 5 of the land. Ri: Site 618. V pal, No. 3. Ne. 4. 

0 

A 8 to A. = was, truſtee. for B. will be forſeited by 
the outlawry of B. If a man recovers damages in a perſo- 
nal action, and afterwards is outlawed, the king ſhall have 
the damages, and execution for them, upon the judgment, 
If the conuſee of a ſtatute ſues an extent, and hath the co- 
nuſor in;execution;. and afterwards is outlawed, the debt is 
forfeited, and the king may diſcharge the conuſori; for hir 
body is not à ſatisfaction. 53 Com. Dig. 616. 

I A. hath judgment agaiaſt B. Who holds jointly: with. 505 
who aliens, and afterwards A. is outlawed, the king 

have an extent of the moiety: of B. though the 2 
was before the outlawry. R. Lane 20. | So, if a ſtatute is 
acknowledged to two, and one ſues execution, and after- 
wards is outlawed, it will be forfeiture of the debt againſt 
both. R. 2. Ral. 808. J. 30. 8o, if a bond be made to two, 
one of — born Monk! the whole hong n Wo 1 r. 
Semb, I deer 3” 23 
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3. N. * Thinge « are not forfeited. .. 


By outlatery in perſonal actions, 3 man does not forfeit 
any lands, which he hath, an eſtate of freehold, 2 Rol. 
807. J. 30, Nor a rent-charge for life, nor arrears which 
accrue for the rent-charge for life, 20 arrears which accrue 
for the tent during his life. Hul. 5 | 

If A, ſeiſed in fte, leaſes for) 1125 and is outlawed, the 
king ſhall, not Have, the profits during the term. "Bro. Pa- 
tent. 3. Vi de ante, No. 2. 

So he does not forfeit debts due to him upon Gta” 

Rol. 806. J. 52. Or other choſe in action. Semb. Sau. go 

Nor the equity of redemption of a term. Seb. 2 Pern. 
314. Nor money due to them upon mortgage. Hut. 53. 
80 he does not forfeit a thing, of which the intereſt was 
not veſted in him: as, if leſſee at will ſows his land, and the 
leſſor is outlawed, the king ſhall not have the emblements. 


2 Rol. 807.1. 35. 
If a feme-covert, poſſeſſed of a term for years, be e waived, 


the king ſhall not have the term. Ja. 806. J. 45. 1 


7 Na. 
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If an executer is outlawed, he does not forfeit the goods, 
which he hath of the teſtators. Id. I. 4. Nor the > goods, 
which he himſelf recovered as executor. | Id. J. 35: 

Nor the cattle of a ſtranger /evant and couchant on his land, 
R. Skin. 617, Cont. Vide ante, Ne. 2. PH. No. 5. 

Aleafe by the king, to a man outlawed will be good; for 
he hath a capacity to be a farmer to the king, K ane: 237. 


4. To whom the forfeiture Hall le. 


If a man is outlawed, the forfeitures ſhall be to the king, 
Though he is outlawed in a. perſonal action. 

If a leſſor of lands within a county palatine, is outhayed; 
though the count palatine hath the —_ of the [outlaw within 
his precinct; yet the king ſhall have the arrears of rent: for 
it follows the perſon. Dub. 2 Rot. $08. J. 40 Lane 90. 

Yet the outlawry in a perſonal action ſhall be for the be- 
nefit of the party, if he pleaſes: And therefore if the de- 
fendant is taken upon a capias wilagatum after) nt, upon 
prayer he ſhall be in execution for the party. Ca. Parl. 73. 

The king may grant the benefit of an ne to ano- 
ther. R. 2 Rel. 188. J. 5. 
Upon outlawry in perſonal fee he benefit i is granted 
to the plainriff, ex geg. hon, 


5- How Advantage all be lakes an Qutdadary, 1 


Upon the 9 a general capias lies againſt che FOR 
outlawed. Or a ſpecial capias, utlagatum, by which' the 
ſheriff is commanded, That by the oath, Eg he enquire 

what goods or chattels, lands or tenements, "he had on the 
day of the outlawry, and that he extend and cauſe the ſame 
to be appraiſed, c. Of. Br. 35. And thereupan the ſheriff 
returns an inquiſition taken. by him. Tut. 330 | 

If the land be undervalued, there may. be a mh us ingqui- 
rendum, Hard. 106. And fuch inquiſition mult be as cer- 
tain as an indictment or declaration. Semb. Id. 58. And, 
therefore, if it finds ſeveral parcels of land, without ſaying 
of what nature, it will be bad ; though i it mentions the value 
and tenant” s names, K. Id. 59. 

But it is ſufficient, if it ſhews the value of lands; in toto, 
though it does not ſhew the value of every particular parcel. 
R. Id. 7. So, if it finds two marſhes of ſuch a value in 


the poſſeſſion of B. though it does not lay how many 8. 75 
R 
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R. Id. 59. Or a cloſe called D. though it does not mention 
quantity, or quality. Id. 76. 

50 of 6 cloſes of land 400 paſture, of a * or te- 
nement, &c. are ſufficient ; for being only an office for in- 
formation, ſo much certainty is not neceſſary, as in an 
office to intitle. R. Id. 1 91. 

bus return may be good in part, and quaſhed . for part. 
R. 1, 

If there 'be a variance in the outlawry returned to the Ex- 
chequer, from the record in C. B. it may beamended. R. Id. 7. 

An information lies in the Exchequer, in nature of trover, 
againſt him who hath goods of the outlaw, and does not de- 
liver them. R. per Hale, 1 Mod. go. 

After the inquiſition returned in C. B. a tranſcript thereof 
ſhall be tranſmitted to the Excheguer,. and thereupon a ſcire 
facias goes againſt him, who hath goods of the outlaw in his 
hands. Lut, 331. 

By bin, by the Attorney Genera in the Exchequer, 2 diſco- 
very of his real and Pert eſtate and the grants made of it, 
may be required ; for the outlawry is in the nature of a judg- 
ment for the king. R. upon Demurrer, Hard. 22. _ 

A.common perſon may demand a diſcovery againſt an out- 
law, by bill, to enable him to take out execution, J. 

Where a man is outlawed in a perſonal action, the king 
may take the profits of his freehold : as, the Tent, corn, 
5 &. 2 Rot, 808. J. 5. And may grant to another, to 

the x profits i in his name. Id. I. 22. So he may make a 
hh to the outlawed perſon himſelf ; for he i is 1 Wha as a 
farmer, R. Mo. 237. Vide Infra. | 

The cattle of a 15 er 1 755 and achant upon the land, 
ſhall be taken as the ilfe iſſues of the land. R. 1 Soll. 395. 5 
Mod. 117. So the FR of a commoner or tenant in com- 

mon, if his title is not found by the e 1 Salk, 


A I is the uſual, courſe of the Exchequer, to tant a leaſe of 
the lands of the outlaw, to the party who ſues, the gutlawry. 
Ca. Parl. 72. Hard. 106, R. Mo. 237. And the leſſee 
may take tl ic Profits, to the value extended, but not the 
other profits, ik they are of 1 value, before a melius 
inquirendum, which finds the full value. R. Ng. 106. 80 
5 l t 7 ſuit be was outlawed, oY: obtain; a grant 
the lands by ivy ſeal... 34 Cm. Dig. 6 

15 the lands Ka. outla ware Tiled, and the inquiſition 
nc the outlaw, by his feolfment, or ſale afterwards, 
cannot 
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cannot defeat the king, Ec. of the profits. R. 1 Lev. 34. 
So they cannot be afterwards extended by elegit, upon a judg- 
ment before the outlawry. R. Ca, Parl. 75s R, Hard. 106, 
R. if there be no covin. Salk. 495. 

The heir of a feoffee of the defendant, ſhall be bound by 
the outlawry. Id. 3 395: 

The king has not the poſſeſſion of freehold land for he 
cannot grant or leaſe generally. 2 Rol. 808. J. 15, 20. 
Neither can he plow the land, to ſow. Id. J. 7. Nor ſeiſe 
the land; for then upon pardon, or reverſal of the outlawry, 
he would be put to ſue /ivery, Id. l. 12. Neither can he 
cut trees, or underwood, I. I. 10. 

A man cutlawed, may make a feoffment, whereby the 
king is deprived of the ſubſequent-profits. Id. 7, 17. But 
this is intended of a feoffment before /eiſure for the king. I 
Lev. 34. 1 Salk. 395. | 

If he levies a fine before ſeiſure, the eſtate paſſes. R. 1. Tev. 
33: Raym. 17. Or makes a bargain and ſale. Seb. 1 Lev. 33. 

Before ſeiſure, execution may | be upon the land by, elegit. 
Semb. 1 Lev. 33. R. Hardi. ) 75. So, if, before the inquiſi- 
tion returned, he makes a leaſe bona fade for a Js conſi- 
deration. R. Hardr. 191. And an aſſignment b ſuch leflee, 
after the inquiſition returned, will be good. 2 10 4. 422. 

A ſtranger having title before (cifure, may enter a and main- 
-tain an ejectment. R. Id. 176. 

By a feoffment after ſeiſure, the eſtate paſſes to the feoffee, 
though the king ſhall have the profits whats þ the outlawry. 
1 Salk, 394. 

The ſeſſee of lands ſeized by outlawry ſhall account for 
the profits, (which he might have received without his de- 
fault) to another creditor of the outlaw, who, bath an inte- 
reſt in the land. Fardr. 106. 

Perſonal chattels are forfeited and veſted in the king by the 
outlawry, before inquiſition found. R. 1. Salt. 395 But 
chattels real, and the proven of land are not forteited, till i in- 
quiſition found. Id. 

Upon an inquiſition on an outlawry, a term for years can- 
not be fold by the ſheriff; for the profits only a are forfeited to 
the king. Serb. Bunk, 10 en 

If a man 1s outlawed in a "civil action, and hae iſſue an 
extent, inquiſſtion, and levari Facias, and $01.3 is levied there- 
on, it may not be paid to the plaintiff on motion, though the 
defendant conſents; if no one confents for the crown ; for it 
belongs to the king if a leafe | is not takett out.” Bun. 38. 

Capias 


( ar )) 


After l returned, the plaintiff ſhall have a copies 
utlagatum againſt the defendant. Yide ante No. 5+ or ſpecial 
againſt him, his goods, and lands. And thereon an inquiſi- 


tion ſhall be taken and returned. 5 Com. Dig: 215. Vid 
ante ee in 1 No. 6, n this ſubject at large, 


QU ARE IM P E D 1 7. 
2 . 1, What Remedy for a Church. 


Remy 555 law was provided for the recovery of a church, 
or for its revenues. 

By the com mon law, there were three writs for the church 
itſelf, VIZ, right of advowſon, quare impedit, and aſſiſe of 
darrein preſentment, 2 Ia. 3 121. 

For the revenues of the churc the parſon had remedy for 
his lands ang, tenements by Wert, Utrum. This mode of 
proceeding is. now ſeldom if ever uſed, as the parſon hath all 
the ſame remedies, by treſpaſs, cſeQtment, Sc. as any other 
perſon; and which are more eaſy, ſimple, and expeditious, 
and better known 1 in mow mode of Proceedings 


wy Right of Advouſon.. 


By A ben law, in all caſts whereothe e was 
full by inſtitution, againſt a common perſon, or by inſtitution 
and induction, againſt the king, the rightful patron would 
loſe the advow ſon, if he did not recover the inheritance of it 
by a writ of right or advowſon. R. 6 Co. 49. 2 Inf: 357, 8. 
Though the preſentation upon which the church was full, 
was made by uſurpation. FROGSA the ques i AT 
eme covert, c. 6 Co. 49. YE i 

But in all theſe caſes the patron, ſeiſcd of aden! in 
fee, may have remedy * ** writ of ring of e 
F. N. B. 30. B. F. 

S3o, before the flat. * 13 2 1. A 3 had 
a fee ſimple conditional, if — ouſted of the advowſon 


by uſurpation, ſhould have had a right of advowſon. 
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So, if he, who had a right to collate, was ouſted by a 
plenarty upon a collation without title, he ſhould have had a 
. writ of right. © Co. 50. a. 

A right of advowſon lies for the advowſon of a vicarage, 
3 chapel, c. as well as of a church. F. N. B. 31. 


If a parſon who ſues in the ſpiritual court for tithes'to the 
4th part of the advowſon in value, be probibited by an indi- 
cavit, his patron ſhall afterwards have right of advowſon, 
Id. 30. E. 

So it lies of a moiety, or third, or fourth part of a church, 
Id. 30. D. And by common law, of a lefs part; but that 
is now ouſted by fat. WP. 2. 5. F. N. B. go. E. 

If A. and B. are ſeiſed of an advowſon, and to the heirs 
of B. they may join in a right of advowſon for the benefit of 
him who hath 2 fee. Id. 30. F. 

But a right of advowſon 5 not lie by a tenant for life, 
or years. Id. 30. B. Nor, by tenant by the courteſy, or 
in dower. Id. Nor, by a tenant in tail ſince the Hat. de 
denir, though he has a fee expectant. 14. 

If a man hath purchaſed àn advowſon, to which he had 
never preſented, he ſhould not have had a right of advowſon 
before the * Weſtm, 2. 5. but his e was loſt, 


2 Inſt, 358. 
He the LIE in it foal 7 


In a right of advowſon, the proceſs ſhall be ſummons, and 
_ grand abe. And the ſummons ſhall be made upon the glebe, 
which ſhall; be feifed into the king's hands, upon the grond 
cape. 5 Cm, Dig. 343. 
The plaintiff ſhall.count of the poſſeſſion of his 3. 
9 F. N. B. 30. B. And ought to lay 
the ghpleeg in the parſon, iu taking tithes, abiatiant, Sc. Id. 
I be tenant ſhall come and make defence. 1, C, And 
ſhall have a view of the church. 5 Com. Dig: 343. 
5 22 ms, join abe mie by baule, or the grand, alliſe. 
In the caſe 07 the They the tenant caunot tender a demy- 
mark, to inquire of the ſeiſin alledged by the king in his court, 
as be myo in "ue PIG. n deres. eee 


4 101 E * 


mu {fie 


— 
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I. Ai of Darrein Pręſentmemt. 
f When it lies. 


An aſſiſe of darrein preſentment lies, where a man or his 
anceſtor, has preſented to a church, and upon a ſubſequent 
avoidance, another uſurps upon him, 

So, by the fat. Weſftm, 2, 5. the heir, or he in reverſion, 
ſhall bol be prejudiced by a preſentation by his guardian, or 
by tenant in dower, by curteſy, for life, or for years, or by 
the donee in tail, but that he may have ſuch action poſſeſſory 
at his full age, or when the reverſion comes into poſſeſſion, 
as his. anceſtor might have had upon the laſt preſentation i in 
his time. 

So he ſhall have this writ, though the laſt preſentation was 
made by tenant by the curteſy in dower, for life or for years; 
if thoſe eſtates did not commence by the grant of the plain- . 
tiff himſelf. F. N. B. 31. G. So, if a guardian made the 
laſt preſentation in right of the plaintiff, then an infant. Id. 


I. Or a {tranger, by uſurpation upon the plaintiff, then an 


infant. Or a ſtranger, by uſurpation in time of war, 
ny the Plaintiff was of full age. Id. 


2. When wt, 


An an of darrein preſentment does not lic by one coparce- 
ner againſt another. F. N. B. 32. A. Nor if tenant. for 
life, or fo years, claims bya teaſe. from the prays himſelf. 
Id. 31. J. Or, if an —. 2 7 an advowſon, and an 
uſurpation be made upon Or, if an uſurpation be 
upon a feme covert, ar marca the bg. 2 Inft. 
369, So if A F 9 a biſhop, Oc. 12. FF 


2 How the Preceding foall 1. 


The proce alley in aſſiſe of darrein preſentment. is con · 
formable, in many reſpects, to the proceedings in an aſſiſe 
of novel difſeifin. Vide Cam. Dig. 1 V. it Ane of Novel 
Difſeifin. and Booths Real Actiomt. 210. 262. 

fat. Mag. Chart. 13. it hall be coram Inf. de-Bance ; 


ee. it lay in B. R. 2 H. 27. 


| Pie. 
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Plenarty is no bar in aſſiſe of darrein preſentment, any more 


than in quare impedit, if it was not for ſix months before 
the writ N * the fat We m, 2.5.2 Inft. 360. 


IW. Quart 8 
When it lier. 


Aare impedit is an ancient writ, which lies by him, who 
being i in poſſeſſion of an advowſon of a church, is  aifurded 
in his preſentation to it, 2 Inf. 356. 

By the fat. We/tm. 2. 13, Ed. 1. 5. If any, not having 
right preſent during the minority of an infant, in the time of 
tenant in dower, by the curteſy, for life, for years, in the 
time of tenant in tail, c, the infant at full age, he in re- 
yerfion, and the iſſue in tail, may have the ſame remedy for 
recovering the poſſeſſion of the advowſon, as his laſt anceſtor, 
&&«. might have had in his time, The ſame.remedy is for a 
feme cavert, or man of religion, if the uſurpation be during 
coverture, or vacation. 3 Inft. 3 LOR 

And, therefore, an infant who has an advowſon by de- 
ſcent, after his full e, ſhall have a quare impedit, or darrein 

preſentment, though the ufurpation whe upon him during his 
minority. 2 /. 358, 9. So an infant may have it during 
his minority, when he 10 out of wardſhip. 1d. 359. 
An infant ſhall have a quare impedit, if an uſurpation be 

upon him, thongh his anceſtor purchaſed, and neyer preſeat- 
ed to the advowſon. Id. 
80, the heir of him in reverſion, after an Ape in the 
time of tenant by the curteſy, in dower, for life, for years, 
tenant by ſtatute- merchant, ſtaple, or elegit. II. and 
48. So, the iſſue and tail, after an uſurpation in the lite of 
tenant in tail. 2 fl. 359. Jon: 49. So, the fucceſſor of 
him in reverſion, if an uſurpation be upon the leſſee, c. 
of an eccleſiaſtical perſon. Semb. Jon. 48. 

But, if an infant purchaſes an advowſon, nd an uſurpa- 
tion be upon him, he is not within this ſtatute. 2 nt. 358. 
So the leffor himſelf is not within this ſtatute, though the heir 
is, when the uſurpation is upon his lefſee, De. 2 2. 359. 
Nor a man in remainder, nor his heir. II. 

A feme covert ſhall not have aid by the ſtatute, 180 an uſur- 
pation be, during the coverture, to an advowſon purchaſed 


by her. Fon. 49» 


1 
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If an uſurpation be upon a biſhop, or other eccleſiaſtical 
perſon, his ſucceſſor ſhall not have guare impedit; for the ſta- 
tute aids only upon an uſurpation in the vacation, or when 


the anceſtor could not have remedy at the time of the uſurpa- 
tion. Semb. Fon: 47, 49+ F. N. B. 34. A. 


PROCEEDING in Quare Impedit. 


J. The Proceſs. 


All writs of advowſon in a church, viz. right of advow- 
ſon, quare impedit, and aſſiſe of darrein preſentment, by a 
common perſon ſhall be in C. B. Reg. 29, 30. But a-quare 
impedit by the king, may be in B. R. or C. B. F. N. B. 32. E. 

The proceſs in quare impedit is, ſummons, attachment, 
and diſtreſs. 1 Brownl. 158. 2 Iuſt. 124. And by the 
common law it was diſtreſs infinite. 2 I1nft. 124- 

But now by the fat. Marl. 52. H. 3. c. 12. if the defen- 
dant does not appear, nor caſt an efſoign on the firſt diſtreſs, or 
before there ſhall be judgment for the plaintiff, and a writ to 
the biſhop. Though upon the ſummons or pone, the defend- 
ant was not ſummoned, but gibi returned. 5 Com. Dig. 256. 

By the flat. of Marl. the ſheriff ought to make ſummons 
by good ſummoners, and return their names. upon the origi- 
nal. 1 Brownl. 458. And if the ſheriff do not do it, 
diſceit lies againſt him. A. and Dy. 353-6. | 

The ſummons ſhall be ſerved upon the defendant, or at the 
church door. 1 Brownl. 158. 2 Mod. 265. And if he be 
not actually ſummoned, there ſhall not be judgment upon 
default at the diſtreſs. R. 1. Mod. 248. 2 Mod. 264. 

If there are two defendants, and one does not appear, Qc. 
upon the firſt diſtreſs, the plaintiff ſhall have judgment and a 
writ to the biſhop, though the other defendant appears, and 
perhaps ſhall have a writ to the biſhop alſo. 2 nf. 124, 5. 
R. Bendl. pl. 136. And if all the defendants make default 
upon the diſtreſs, the plaintiff ſhall have judgment againſt all, 
for all are ſuppoſed diſturbers. R. Mp. 81. But upon default 
after continuance, there ſhall be a diftringas, inſtead of a pe- 
tit cape. 2 H. 4. 1. 6. | | 

But before a writ to the biſhop, the plaintiff ought to 
make title, and there ſhall be proceſs to inquire of four points, 
N. Mo. 81. Vide poſt. 11. He ſhall make title. Bendl. pl. 
136. 207. 13 

At the return of the ſummons, or pe, the defendant 


may have the common eſſoin. 2 Ii. 123. 1 Brownl. 159. 
> Or 
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Or an effoin de mals Lecti. Semb. 2 Infl. 124. And if ther 
are ſeveral defendants, one may be eſſoined aſter another. 
1 Brownl. 150. But the defendant ſhall not have an eſſoin 
cle ſervrtis i ultra mare. 3 I. 146. 1 Bron. 160. 
Nor ſhall et nor — 1 Brocuml. 160. 

By the fat. 12 Ed. 2. fl. 2. after default and re- ſum- 
mons, the defendant ſhall not have an effoim. - N. Cro. Car. 

t. 
if the defendant caſts an eſſoĩn, the plaintiff ought to ad- 
Journ it for fifteen days otherwiſe he ſhall be nonſuited. 1 
Brownl: 159. Dalt. 81, 2. And at the day given by the 
adjournment, the defendant need not appear, nor before 
the return of the diffringar. 1 Brownl. 159 

By the common law, and now by the fat. art. ſup. ehart. 
15, in ſummonſes and attachments, there ought to be fif- 
teen days excluſive at leaſt between the ee and return, in 
which time, at twenty miles per diem, any one may come 
from the extreme part of England. 2 Inft. 567: 

By the flat. Marlb. 52 H. 3. c. 12. In darrein preſent- 
ment, or quare impedit, there ought to be only fifteen or 
twenty-one days before the return. Or a longer day may 
be given by conſent of parties. 2 J. 124. But ſuch 
conſent ought to appear upon record. 7d. 

The ſummons ought to be teſted the ſame day it iſſues, 
that there may not be any prejudice in reſpect of Lapſe. Reg. 
30. a. Bro. Dn. Imp. 151: | : 


2. Original. 


An original in guare impedit may be ſued de erclyfa, which 
always imports a rectory, or parſonage. F. N. B. 32 H. So. 
it may be by common law, or at leafl by the fat. Weftm: 2. 
c. 5. de capellis,  prebendis, vitarns, hoſpital”, priorat, 
et alits domibus, que ſunt ad vacationibur aliorum. 2 Inſt. 263. 
2 Rol. 98. And therefore of an archdeaconry, R. 1 Leo. 205. 
1 And. 241. 

The writ ought to name the advowſon truly as it is, viz. 
eccleſta, vicar, &c. F. N. B. 32 H. 33. F. G. Yet if it be 
in the disjunctive, ad ecolefram frve heſpital, it is good. R. 
Cro. El. 791. ; | 

Net the writ may be general, and the count ſpecial : as, if 
a quare impedit be brought by him who has only a moiety of 
the advowfon, or the advowſon medietatis eccigſiæ, the writ 
may be general, præſentare ad ecclgfiam, and the plaintiff ſhall 

| | count 
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count upon the. ſpecial matter. F. N. B. 33. A. 5 Co. 103. 
e —— RT 
So, if the plaintiff has only the nomination, collation, 
Sc. and not the right of preſentation, the writ ſhall fay pre+ 
ſentare, and the plaintiff ſhall count ſpecially. F. N. B. 33. 
B. C. D. E. and if it be nominare, it abates. 1 Brownl. 159. 
So the writ may ſay generally, que ad naſtram ſpectut do- 
nationem, and the count declare by whattitle. 5 Com. Dig. 277. 
But if there be a diſtin patron, and incumbent of one 
moiety, or part of a church, and another patron or incum- 
bent of the other moiety, or part, the writ is good, if it is 
ſpecial preſentare ad medietat. fe. eccleſie. R. 10. Co. 135. 
b. And ad rector medietat', or medietat' rector is of the ſame 
import. 4 Co. 75. 
In what county it ſhall be brought. Vide Action, Div. 


— — — — — 


III. Ne. 1, Ss. 


If it abates by death, it may be brought by Fournies Ac- 
compts, 1 Brownl. 158. So ſummons and feverance hes, if 
one plaintiff will not ſue. II. | 

he plaintiff may have ſeveral quare impedits againſt every 
defendant. 5 Com. Dig. 277. 


3. Declaration in Quare Impedit. 


If one defendant appears before the others, the plaintiff 
may declare againſt him mul cum, Wc. 1 Brownl. 159. 

A quare impedit ſhall be brought by the king, in right of 
his crown, or upon a title by lapfe, or by a common perſon. 
5 Com. Dig. 277. 

Several, who have the ſame title, may join. Mo. 184? 
A man, who has'the nomination, and another, who has the 
preſentation, may join, if a ſtranger preſents. Dy. 48. a. in 
marg. Or have ſeveral guare impedits. Mo. 40. Dalt. 48. 

An executor or adminiſtrator may have a guare impedit upon 
an avoidance. in the lifetime of the teſtator, Ws. 5 Com. 
Dig. 27 8. . 

If a grant of the next avoidance be to two, and-one releaſes 
ta the other, the releaſee alone may have a” quare impedit. 


R. Mo. 467. 


A quare impedit is uſually ſued againſt the patron, who 
preſents. the incnmbent who was preſented, and the biſhop. 
1 Brownl. 159. But the writ does not abate, if the biſhop 
is omitted; and therefore it will be well to omit him, if the 
church is full; Heb. 320. & 4, 

| Yet 
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Yet the biſhop, if he is omitted, may preſent 7 lapſe, | 


except when a ne admittas is ſued by the plaintiff within ix 

months. Semb, that the biſhop may preſent by /apſe, though 
a ne admittas be delivered within fix months; but he cannot 
admit the clerk of the party, or of any other preſented within 
ſix months. 5 Com. Dig. 278. To the laſt point cites 
F. N. B. 48. L. Sed qu. It he can admit any one, if a n- 
admittas is delivered in due time? 
The writ may be againſt the patron alone, omitting the 
incumbent z but then the plaintiff ſhall not have a writ to 
the biſhop to remove him, if he was admitted, pendente lite. 
Co. Lit. 344. b. F. N. B. 35. C. 

In a right of advowſon, the incumbent ſhall not be named. 
Heb. 319. Nor ſhall be removed, if the Plaintiff recovers. 
1d. & Sav. 109. | 

It may be againſt the incumbent alone, where the patron 
is not diſturbed, nor has prejudice by the ſuit: As, in quare 
impedit upon an avoidance by ſimony of the incumbent. 
Semb. Lut. 1089. R. 3 Lev. 16, 206. 

In quare impedit by him who has the nomination to a church 
in the preſentation of an abbot, which comes to the king, 
and he preſents a clerk, without a nomination, the guar? 
imfedit ſhall be againſt the incumbent alone; for the king 
cannot be a difturber. R. Dy. 48. a. 

So, where the incumbent is collated by lapſe, or 1s the 
only diſturber. 1 Leo. 45. R. 2 Leo. 58, Sav. 108. S. F. 
But more particular. 

Alſo Vide 7. Co. 26. a. S. C. There i it was reſolved that 
the writ ſhould abate, for various reaſons. Alſo, that the 
patron ought to be named, but this was not collation by lapſe, 
the biſhop diſclaiming, except as ordinary. This caſe in 7 
Co. contains great and very extenſive learning on the ſubject, 
and ſeems to be the beſt I have met with in the books. 
There is a very excellent caſe and very full in Heb. 315 
Elvis Kut. v. Archbiſhop of York and others. 

As to the doQtrize of collating by /ap/e, Vide Hob. 316, 
317, 3199 Wc, Vide alſo Burn's Recieſ. Law. Tit. Advow- 
on, 1. V. p. 20. Wc. 

It ſhall be againſt the incumbent alone in every caſe, 
where the intereſt or eſtate of the patron is not diveſted by 
the judgment in the guare impedit R. 7. Co. 26. 4. And it is 
ſafeſt not to make more defendants than neceſſary. Hob. 320. 

If the patron is not named, a defendant when he ought, 


4 it be not pleaded in abatement, it mall not be error, K. 2 
Cro. 
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Cre. 65 1. So, where the king is patron, it ſhall be ſued 
againft the preſentee only. Keil. 53. a 4 


4. Muft ſhew a Title to the Aduotuſen. 


The plaintiff in quare impedit muſt alledge a title to the 
advowſon in ſome one, from whom he claims by deſcent. 
Ho. 132. ( Vide Infra. For a preſentment without a title 
to preſent is not ſuſſicient. Vaug. 57. And generally it ought 
to alledge a ſeiſin in fee. But, that he was ſeiſed generally, 
ſhall be intended in fee. 8 H. 5. 4. b. So ſeiſin for life is 
ſufficient, Semb. Id. I conceive there is not a doubt. 

Seifin by purchaſe is ſuftctent. Or by grant of the next 
avoidance. Id. & Lut. 1. Or by grant of an eſtate for life, 
for years, or other particular eſtate. Semb. 5 Co. 98. a. 

Here I conceive there is not a doubt. 

Or he may alledge a title to the advowſon in himſelf. Hob. 
102. And a title to the advowſon, as well as preſentment, 
ought to be alledged in the caſe of the king, as well as of a 
common perſon. Vaug. 57. So the king ought to alledge in 
what right he is ſeiſed. 1 Les. 227. 

If the plaintiff claims by agift in tail, he muſt alledge a 
title to the advowſon in the donor, and derive his title under 
the donee. Hut. 31. 

If the plaintiff claims a right to preſent againſt common 
right, he muſt ſhew the commencement of it : As, if he al- 
ledges preſentations by turns, he muſt ſhew how this com- 
meneed; by preſcription, compoſition, or otherwiſe. Dy, 
299. 3 Les. 163, 4 SY 

Yet if A. was ſeiſed of a manor to which an advowſon, 
viz. to preſent twice, belongs, &c. it is ſufficient, for this 
ſhews a preſcription. R. Dy. 299. a. k 

The plaintiff muſt ſhew whether the advowſon be appen- 
dant, or in greſs. Semb. Lut. 1. Faug. 7, 8. But if the king 
intitles himſelf to a preſentation by a fimonjacal contract, it 
is ſufficient to alledge a prefentment by ſuch a one, cui de 
jure pertinuit, without ſhewing what title he had to the ad- 
vowſon ; for the king is a ſtranger to it. Semb. Lyt. 1093. 
I conceive this is clearly law. - 

If the plaintiff alledges that he was ſeiſed of the advowſon, 
ſcilicet to preſent every firſt turn, it will be good. R. Me. 
867. ES. 
The plaintiff muſt ſhew a title in himſelf before the avoid- 
ance; and therefore if the acceptance of a plurality, b 

Vor. II. E which 
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which the church is void, be alledged at a day before the 
grant of the next avoidance, by which the plaintiff claims, 
it will be bad. R. after verdict for the plaintiff. Dy. 129. b. 
Bend. pl. 79. 

If there are ſeveral plaintiffs and they vary in title, the 
writ abates. R. Mo. 184. 4 

If tenants in common make compoſition to preſent by 
turns, the plaintiff in his count muſt mention the compoſi- 
tion, if quare impedit is brought before the compoſition is 
executed, i. e. by each having preſented in turns; but if 
quare impedit is brought after compoſition executed, it need 
not be mentioned. Dy. 29. a. ; 

But by Dy. 259. 6. 299. b. It ſhould ſeem, that in everycaſe 
where the plaintiff ſhews a right to preſent by turn, he ought 
regularly to ſhew how ſuch right commenced, by preſcrip- 
tion, compoſition, or otherwiſe. 

It may commence between parceners, joint-tenants, and 
tenants in common, by record, or by deed. R. 1 Salk. 43. 

A compoſition by parceners need not be ſhewn ; for it 
may be without deed, Dy. 29. a. 1 Salk. 44. 

here the plaintiff claims a turn to an advowſon appen- 
dant, he need not ſhew the commencement of the preſen- 
tation by turns, whether it was by preſcription, compoſi- 
tion, or otherwiſe ; for the appendancy imports a preſcrip- 
tion. Dy. 299. And the plaintiff may claim the entire ad- 
vowſon when it is his turn. &. 1 Brownl. 165. 

In guare impedit by a grantee of the next avoidance, he 
muſt thew that it is the next avoidance. Semb. Dy. 129. 6. 
This, I apprehend, is law. | 


5. The Plaintiff muſt alledge a Preſentment. 


The plaintiff in quare impedit ought always to alledge a 
preſentment by himſelf, or by his anceſtor, or ſome other 
under whom he claims. Faug. 7, 17, 57. Tho' the advow- 
fon be veſted in the patron by act of parliament. Semb. 3 
Lev. 436. Cont. 21 Ed. 4.3- b. And regularly a preſent- 
ment ought to be alledged to have been by him who has the 
inheritance. 5 Co. 97. 6. But it may be alledged to have been 
by him, from whom the plaintiff claims. 2 l. 356. 

If a preſentment be alledged by a tenant for life, for 
years, or other particular tenant, it is ſuſhcient for him in 
reverſion. 5 Co. 98. a. 

So, it the plaintiff ſhews a grant of the next avoidance, 
and alledges a preſentment by a grantee, it is * for 

im, 
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him, who claims under the grantor; for he preſented i in right 
of the grantor. 5 Comm. Dig. 280. 

A purchaſer. may alledge a preſentment by the vender, 
2 If 356. 

n quare impedit by tenant for life, or years, it is ſufficient 
al the plaintiff alledges ſeiſin in the leſſor, the demiſe, and 
a preſentment by the leſſee himſelf, Dub. Hob. 285. R. 1 
Leo. 230. I am inclined to think there is not much room 
for doubt. | 

The plaintiff may alledge preſentments by the grantor and 
the grantee of a particular eſtate, and it will not be double. 
5 Co. a. Gro. El. 518, 

If the plaintig alledges a preſentment, without a prece- 
dent title, he muſt ſay that it-was tempore pacit. 1. Mod. 239. 
But he need not, if a precedent title be alledged. 3 

If a preſentment be alledged by a common perſon, he 
muſt fay that the clerk was thereon inſfituted, and induct- 
ed. Bend. pl. 297. 

If by the king, or by him, who intitles himfelf by the 
king, that he was infituted is right. 

The laſt preſentment regularly ſhall be mentioned, and 
therefore if the biſhop preſents by lapſe, upon'the next avoid- 
ance, the patron in quare impedit ſhall make mention of that. 
3 Leo. 18. Dalt. 75. But if there be an uſurpation upon 
the king, a grantee of the next avoidance need not mention 
that, but only the laſt preſentation by the king. 5 Com. 
Dig. 280. 

The crown as well as a ſubject muſt alledge a preſenta- 
tion; and a commendam retiner? is not ſufficient; Stra. 
1006. But the want of it is cured by verdict. Bid. 


6. The ers + _ alledge Daene 


The 1 in gates impedit ought to alledge adiſtur- 
bance. And, if it be by an executor or adminiſtrator upon 
an * in the life of the teſtator, Sc. a diſturbance 
in the life of the teſtatory c. is ſufficient,” N. Sav. 95. 
Lut. 2. ern 430.39 * 

But the plaintiff ſhall not ſay in retardatione neue, | 
nee wage 95 K Nn 8. 9 hα⁰ 2 0 662 


{Cv 3 Mete e: 


* N 


\( $2 } 
7. Pleas in Quure Tmpedit. © 


| In AbatementMirnomer, © 7 a 


Io a declaration in quart impedit the defendants may im- 
parl. And afterwards may join in plea, or plead feverally. 
Bro. 2s. Imp. t57, 166. re . 
The defendant may plead in abatement, or to the action. 
An ordinary cannot 77 in abatement, or caſt an eſſoin, 

without making himfelf- a diſturber. Hob. 2009Sʒ:. 

In abatement the defendant may plead, that the plaintiff 
or defendant is miſnamed, or has à falſe addition to his 
name. Hend. pl. 109. 3 KA Ht 

So yy plead variance between the count and writ. 
Salk. 5 59. at there are two churches, and neither with- 
out addition, &c. or, tliat the church is miſnamed. 5 Com. 

Dig. 280. n r 
The incumbent may plead in abatement, that ſuch an 

one is not named a defendant, when he ought to be. 7 Co. 
25. b. Hob. 316. Vide ante, N. z. 3 
But the biſhop cannot plead in abatement, that the patron 
is not named. Hob. 317. Sz: 

He may plead another quare impedit depending for the 
fame diſturbance. R. 1 Brownl. 163. So, though it is for 
another diſturbance for the ſame avoidance. R. Hob. 137. 
Or adds another defendant. R. Heb. 138. | 

So he may plead in abatement darrein preſentment. 5 
Com. Dig. 281. | 


”- 
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8. Plenarty. 


So he may plead plenarty, before the writ purchaſed, of 
the preſentment of the plaintiff himſelf. T5. D. /. 11. c. 
42. 5 20. Though he does not ſay, that the plenarty was for 
_ fix months. | AH. R. by common law for by inſtitution and 
induction, or by inſtitution only, agaitiſt a common perſon, 
the church is full, and the plaintiff ſhall loſe his preſenta- 
tion hac vice for ever. R. 6 Co. 49. a. | | 

80 he may: plead plenarty ſor fx months before the pur- 
Chaſe of the writ, of the preſentment of the defendant him- 
ſelf. 75. D. I. 11. c. 42.$ 22. Or, of the preſentment 

of a ſtranger. Co. Ent. 498. 6. 

By the common law plenarty before the writ for any time 

was a good plea. 2 ft. 360. 


But 
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But by the far. Wi m. 2. c. 5. it mult be a-plenarty for 
ſix . And it A to 51 ſix months before the firſt 
writ, if another writ be ſued by / Haun. accomptr. Th. D. 
J. 11. 4. 42. $ 8. 
| But, generally, par! is no plea againſt the” king. 2 
Inſtr 36! . Tbodg he claims in right o his ward, Oc. and 
not ini zure corone. Id. & R. 1 Les. 220. 

Yet if the defendant alledges a right of advowfon in him- 
ſelf, be may plead plenarty for fix months againſt the kin ak 


1 Fee ar gh. Dub. f 3. A 


wo by, 1 law, plenarty ſhall be a good 22 againſt the 
n. 2 Inf. 361. 

Plenarty, upon a collation by a biſhop b "wrong, is nb 
plea. N. 1 And. 243. Sav. 118. So, thos the biſhop col- 
lated after a /ap/e. Dub. 1 Ard. 243. Et Du. de hoc? 
Ik the defendant pleads plenarty, he muſt ſhew of whoſe 
preſentment. T5. B. JI. 11. c. 42. 2. And at what time. 
Id. Soy, regularly if the defendant pleads plenarty of the 
preſentment of an eceleſiaſtical perſon, he ought. to ſhew 
the right of patronage in him. 2 14 5 5. So, if he pleads 
plenarty of the preſentment of himſelf by ſuch an one. R. 
1. Brozonl. 162. 

But a la patron may plead jerry of his own poet 
Pig Wh 

4. 11. 4 
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. bet not be wüsst, if it i not beste bn 
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15 * * a guare impedit the biſhop, to be he is not 
ane, et eee ech he claims 2 959 but as 15 
nary... The: ordinary muſt diſclaim, or admit himſelf a di 
turber. F. Dig. 28 1. Vide ante, Me. 7. 


525 4 a elerk without cauſe, he 1 » 3 diſturder. 
1 
ak may - leak that. * claims nothing but as perſons 


1mperfonat' tx preſentatione of ſuch an one. 7 Co. 26 6. 
Fa Rain the Ray: Rags 459. for this, and, collation by 


he IE — — 77 collation br lapſe nr de Kun E. 


py a Looks bythe iſhop that he claims nathing, but, 
Trading a the pla ung _— Judgmeny againſt him, wk 
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a-writ to the biſhop, bat cc ceſſat executio till the other pleas are 
determined. Vaug. 6. Hob. 320. Nl 43. a, 1c PA. 


No. 12. 
If a 92 executio is not entered, it is only form” K. i Rol. 


363. But if there be not aceſat execwtio, it is error, if exe- 
.cution be beſore the other pleas are determined. Td, | 
Every other defendant may 1 5 AG non r al in. 
N 7 . L aug 58. 


againſt bi him, — ſhall be a ritto the mig 135 4 . 
executio, till the pen between, the Load is derfrogined,. 
Brownl. 159. 

The plaintiff upon ſuch plea may have a vit to. the 
biſhop, or by replication maintain > diſturbance, in er 
to have damages. Vang. 58. 

The defendant may plead in bar a "rcleale,”. Or, .tha t 9255 
5 imparfonee, and traverſe bis reſi ignation, Sai om. 

ig. 282. 

it the incumbent pleads, that he is perſona imperſatata, 
he ought to ſay of, whoſe preſentation. Hob. 320. 

The defendant , way plead in bar a preſentation upon title 
and traverſe. © But if the incumbent pleads a preſentation o of 
ſuch an one, he cannot make title except to the ſame. pa- 
tron, by whom he was preſented. n. 5. Hob. 321. And 
therefore,” if he pleads himſelf to be perſona imperſonata of 
the preſentment of ſuchan one, the plaintiff may reply that 
be was not preſented by him. R. Jon. 5. But it will be 

ore formal to fay, that he is not pe eee, or, to 
you by whom he was preſented, and then' traverſe, the re- 
fentment alledged. Heb. 421. Yet” dhe ther. wa" Is 
ſufhcient on a general demurrer. 1. 

By common law the weder of Lilhop ſhall not P ead 
to the right of Ne ol for  eyery one ought. to pleat] 
apt matter, and ie has nothing'it in he” patronage?” r 
Di 282. | 

"Fer by the Hat. 25 Ed. 4.4. „ TU avoid keint pleading 
in the patron, the archbiſhop, biſhox , 42 and poſſefſor tyay 
 Eounterplead' the title bf the King: 

And therefore every n 1 85 and 1 


2211. 


ay p plead to the right of advo Cb. 26. 2. Had. 


80 an incumbent * collation-. 2 3 9. 8 if he bei 12 
oy uuted; 


— 
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tuted; ſor by inſtitution the church is full againſt a com- 
mon perſon ; and the flat. 25 Ed. 3. c. 7. by equity extends 
to common perſons. 7 Co. 26. a. Dy. 1 b. in marg. Other- 
wiſe, if he was only preſented. R. Dy. 1. 5. Or, in the 
caſe of the king, was only inſtituted. Hab. 319, For he muſt 
in the caſe of the king, be inducted. 

Or, if after inſtitution he reſigns, or is created a biſhop, 
pending the writ. Dy. 1.6. in marg. Hob. 319. But the 
incumbent ſhall not only counterplead the king's title, but 
ſhall alſo make title to himſelf. Hab. 319. Vide infra. 
And muſt ſhew himſelf poſſeſſor. R. Dy. 293. a. 

By the flat. 25 Ed. 3. c. 7. An archbiſhop, or biſhop, 
who collates by lapſe, may make title to the patronage in a 
quare impedit brought by the king. Hob. 318. So in a quare 
impedit by a common perſon, who is not the rightful patron, 
where the biſhop preſents by Jae. Hob. 319. 

But an ordinary, who has not collated by /ap/e, cannot 

lead to the right, ſince the fat. 25 Ed. 3. any more than 

the common law. R. Id. & Ion. 5. 

In quare impedit the defendant is actor, and may have a 
writ to the bithop, if judgment is for him, as well as the 
plaintiff, Yaug. 7. And when the defendant is actor, and 
requires a writ to the biſhop, he muſt make a title in him- 
ſelf, as well as the plaintiff. Id. And therefore he muſt al- 
ledge a title to the advowſon. 1d. 8. Vide ante, No. 4. A 
preſentation in himſelf, or another under whom he claims. 
1d. 7. Vide ante, No. 5. ; | 

But where the defendant has preſented, and his preſen- 
tee is inſtituted and induQted, ſo that a writ to the biſhop for 
him is not neceffary, he is not then regarded as an actor. 
Vaug. 7. And therefore, if the defendant controverts the 
title alledged by the plaintiff, and does not ſtand -upon his 
own title, he may alledge a title pro forma, and that his clerk 
is inducted, without alledging a preſentment in himſelf. R. 
Vaug. 8. 

If the defendant demurrs to the plaintiff's count, which 
is adjudged inſufficient, the defendant ſhall have a writ to 
the biſhop, without making title. Dy. 24. 5. | 

In a guare impedit by the king, if the defendant ſhews a 
leaſe by the king's anceſtor to 4, and that during his poſſeſ- 
ſion B. preſented him, it is ſufficient, without ſhewing a title 
in B. for he ſhews the eſtate out of the king. R. 1 Leo. 45. 

If the defendant traverſes the title alledged by the plain- 
tiff in his count, the traverſe muſt be of a matter not only 
jnconſiſtent with the defendant's title, but which alſo deſtroys 
the 
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the plaintiff's title, if it be found againſt him. Fang. 8. As, 
if the plaintiff alledges ſeiſin of an advowſon in groſs and 
a prefentation in himſelf, and the defendant alledges ſeiſin 
of it as appendant, he ought not to traverſe the- ſeiſin in 
though it be inconſiſtent with the defendant's title; for 
if he preſented, though by uſurpation, he has a title, whether 
the advowſon be appendantor in groſs. 5 Com. Dig. 283. 
So he ought not to traverſe the ſeifin of the advowſon. 
Vaug. 12. 42 | "th 

It he alledges ſeiſin of the advowſon as appendant, and a 
preſentment, without laying that he prefented to it as appen- 
2 he cannot traverſe the appendency. R. 1 Ard. 270. 

aug. 15. 

Bur if the plaintiff alledges ſeiſin of the advowſon as appen- 
dant, and a preſentment to it as appendant, the defendant 
may traverſe the appendancy, or the preſentment, for the 
one or the other deſtroys the plaintiff's title, if it be found 
againſt him. R. Vaug. 15. R. 1 Leo. 154. 

So, if the plaintiff alledges ſeiſin of it, as appendant, and 
a preſentment by the king by /ap/e, and the defendant ſays, 
that the king was ſeiſed in groſs, and preſented, he ought 
to traverſe the appendancy, Vaug. 13. So, if the defendant 
alledges appendancy to other lands, c. Fang. 12. | 

So, if the plaintiff alledges ſeiſin in groſs, and the defen- 
dant claims as an appendant, he onght to traverſe, that it is 
in groſs. Keil. 51. b. Semb. Keil. 91. a. Though there R. that 
he may traverſe the ſeifin in groſs, or the preſentment. 

If the plaintiff alledges a vacancy by the death, reſigna- 
tion, or deprivation of the former incumbent, and the de- 
. fendant alledges an avoidance by other means, as by a 
ſimonĩacal contract, Sc. he muſt traverſe the avoidance by 
death, Oc. and not the ſeiſin, appendancy, &c, Vaug. 16. 
So if che plaintiff alledges a vacancy by death, and the de- 
fendant alledges an avoidance by plurality, by which it be- 
longs to the king by /ap/e, he ought to travetſe the avoidance 

death. Semb. Sau. 78. 

If the defendant by his plea ſhews a title ſubſequent to 
the plaintiff's title, he need not traverſe it; for he confeſſes 
and avoids. As, if the defendant alledges a feiſin and pre- 
ſentment ſubſequent to the preſentment falledged by the- 
plaintiff. Vaug . 16. If the defendant alledges à ſeiſin and 
preſentment by the king, and the plaintiff by his replica- 
tion alledges a grant by the king to him, and a preſentment 
by the grantee, and upon his death a preſentment of the king 

| by 
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by lapſe, Or. this avoids the preſentment by the king. R. 
on. 12. g 

On quare impedit by the king, for the next turn of a liv- 
ing void by promotion; if the defendant confeſſes and 
avoids by pleading that the crown preſented A. who is ſince 
dead, and himſelf now preſented, and parſen imparſonee, 
he need not traverſe that the church is vacant by the promo- 
tion; if he does, it may be paſſed over and iflue taken on 
the avoidance. Stra. B37. 

If the biſhop pleads that the king made A. dean of, c. 
whereby he became poſſeſſed of the church in queſtion, he 
muſt ſhew that the church is a member of the deanery. Bid. 

Subſcribing the articles need not be averred in the plea, 
nor in the declaration. Hid. 


If the plaintiff replies to the defendant's title, it is not 


ſufficient to deſtroy the defendant's title, without maintain- 


ing his-own title. Yawg. 60. Thongh the king be plaintiff. . 


R. Vaug. 61. | 


Bat where the king's title appears (being found by office 


or other matter of record) there the king may relinquiſh his 
title, being eftablithed by record, and traverſe the defend- 


ant's title. Vaug. 62. 

If a biſhop pleads, nat hing but as ordinary, and dies, ano- 
ther defendant may ſuggeſt his death on the roll, and pray 
that the plaintiff may reply, and if he be nonſuited, it ſhall 


be peremptory. R. Salk. 559. 
11. Judgment in Duare Impedit. 
In a quare impedit by the king, the Attorney General may 


enter a nolle proſequi, upon which there ſhall be judgment, 
quoad defendants cant fine die. Tewnſ. Iud. 177, 8. 80 if 


there be judgment againſt the king upon a verdict of. de- 


murrer. 1d. 179. 

If the plaintiff is nonſuited, it is peremptory, and the 
defendant ſhall have a writ to the biſhop. 1 'Brownl. 167. 
And if any defendant bars the plaintiff his action fails. I. 
161, 2, | 1. | Hh, 86, 


In quare impedit by the king or a common perſon, if the 
ordinary claims nothing but as ordinary, there ſhall be 
| * judg- 
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judgment againſt him with a cefat executio quouſq ; &c. Hob, 
198. Vid ante No. g. 

If the plaintiff does not accept his diſclaimer, but main. 
tains him to be a diſturber, and he is found ſo, there ſhall 
be judgment, and the ordinary will be ſubject to anſwer 
damages. Heb. 320 

It it is found Spainſt the plaintiff he ſhall be barred, and 
cannot have judgment, or a writ to the biſhop. Id. Though 
the biſhop collated by lapſe pendente lite, and ſo the clerk 
collated ſhall not be removed, Id. 

If the patron and incumbent confeſs the action, or mit 
dic imt, c. there ſhall be judgment for the plaintiff, and a 
writ to the biſhop. So if a judgment be given againſt them 
upon demurrer. 5 Com. Dig. 284. 

If a verdict in quare impedit be found for the plaintiff, 
the jury ought to enquire ex cio of four points, viz. 1ſt, 
Whether the church be full. 2d. Of whoſe preſentation. 
3d. Of the value of the church. 4. How long vacant. Keil. 

b. 
1 — this ſince 2 la. Weſtm. 2. c. 5, not by the com- 
mon law. Hob. 318 

So there ſhall be a writ of inquiry upon a judgment by 
default or upon demurrer, to enquire of thoſe four points. 
Dy. 241. b. Or, after a verdict, if the jury omit it. Town. 
Jud. 191. Dy. 135. 4. And till this is executed, the writ 
to the biſhop ſtays. 1 Erownl. Ent. 327. 

An inquiſition which finds the church full of the preſen- 
tation of a ſtranger, does not hurt. Dy. 77. a. 

After a verdict before juſtices of aſſize, by the fat. Weftm. 
2. c. 39. flat. 12. Ed. 2. c. 4.14 Ed. 3. c. 16, the juſtices may 
give judgment immediately, and award a writ to the biſhop. 
Or it may be given in C. B. And error may be to the judges 
of aſſize, or to the judges of C. B. 5 Com. Dig. 258. 

If judgment be given for the plaintiff to recover his pre- 
ſentation, execution ſhall be by a writ to the biſhop. 1d. 
Vide peſt. No. 12. 

If it be given for damages, as it may oy the fat. Weſim. 

c. legit. 1 Brownl. 
158. But not by capias ad Tatisfaciendum. 1d. 

If in a guare impedit between common perſons a title ap- 
pears for the king, judgment ſhall be given for the king, and 
a.yTit to the biſhop, for the king's clerk. So in a guare 
impedit by the king, if the iſſue be whether the king is 
ſeiled of the advow ſon of * and it is found, that he is 

ſeiſed 
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ſeiſed of 1 two turns, and the biſhop of the other turn, and 
it appears to be the king's cura, there ſhall be judgment for 


him. 
But if a title for the kin appears by the defendant's plea, 


there ſhall not be a writ for the king's clerk, without the 

plaintift's, confeſſion of his title upon record. 5 Com. Dig. 

285. . * 

judgment by the common law was only for recovery of 

the preſentation, and a writ to the biſhop. 5 Co 58. . 
By the fat..Weſtm. 2. c. 5, the plaintiff ſhall alſo recover 


damages. Id. But ſince the ſtatute, the plaintiff may 
waive the benefit of it, and take his Judgment at common 
law. R. 5. Co. 59. a, | 


a 1 1 Writ to the B; Bop. 
Ader Idea in quare impedit, the plaintiff or defend- 


ant for duden the judgment is given, ſhall have a writ to 


the biſhop to admit his clerk, if he be not before inſtituted 
and inducted. F. N. B. 38. B. And it ſhall be directed 
to the ſame biſhop, who is regen dal 1d. 1 Brownl. 159. 
Ot, if he be patrön, to the metropolitan. Dy. 35. 5. For 
it ſhall. be to the one or the other at the plaintif's election. 

Com Dig. 285. Or, if the biſhop is abſent, or out of the 
e to 125 guardian 'of the ſpiritualities. Dy. 77. a 350. a. 
If the Archbiſhop of Canterbury is plaintiff, it ſhall be to 
the ArchbifKop of Tot. per Holt, Sho. 329. 

It may be to the archbiſhop upon a judgment i in quare 
en wh in Wales; 3. for i it is within his province. R. Joner 


Fe But the Aden ſhall not have a writ to the biſhop, if 
the guare impedit abates for form. F. N. B. 38. H. 80, 
if the © patron makes default to the dfiringas, he ſhall not 
855 . it abates by the incumbent's plea. 1d. Semb. 

ont. Bend. pl. 136, 207. 

80, if A quare? pelt abates for ſorm, mi niſnomer, or in- 
ſufdciency. I. M. R. 7 Co. 27 b. | 

If the ſheriff returns quad quer non invenit pleg”, add 
Which the plaintiff finds pledges in C. B. and has another 
writ, and the ſheriff returns tarde, if the defendant ap- 
pears, and the plaintiff makes default, the defendant ſhall 
not have a wri mal tlie biſhop, becauſe the quare impedit was 


never ſerved upon him. . N. B. 38. O. So the defend- 


ant ſhall not hare T writ to the biſkop, where he claims as 
og i ——_ 23 4 par- 
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parſon imparſoner. H. L. where there is andther guare im- 
Petit de pending againſt him for the ſame church. I. R. 

So, if the plaintiff is nonſuited, the EIS * not 
have a writ to the eric of before title made. XK. Ray. 
in 9. Imp. Eveſq. 

Otherwiſe, N. the defendant bas lügen upon de- 
murrer to the declaration. Dy. 24. 5. 

So, the plaintiff ſhall not Have a writ to the biſhop before 
he has counted, though all make default but the biſhop. F. 
N. B. 38. J. So the king ſhall not have a writ to the biſhop 

upon Fault, till title made. Salk. 559. 
But the plaintiff ſhall have a writ to the bihop, without 


making title, if the defendant makes default apon the 


difiringas. Id. N. Semb. Cont, 1 Brownl. 158. Vide ante, No. 1. 
If a writ is awarded to the biſhop, 1 ſhall admit the 
clerk of the party, and remove all who were admitted pen- 


| Gente lite. Though admitted en the preſentptipn.of a ſtran- 


ger. 5 Com. Dig. 286. 
Or upon a preſentment by the king. VV. cites cont. Dj, 
260. a Bur it is there ſaid that this opinion. was not law. 


| ; 3 i that the preſentee of the kin * Granger e 
fe. 


{hall not be removed without a Hire faciar. 2 Cre. 93. 
If the plaintiff is outlawed after judgmebt, and the 
preſents by reaſon of the outlawry, and then the he iow 2 3 


reverſed, the plaintiff ſhall have execution 


judgment, and by writ to the biſhop ſhall ſemove m_— king's 
preſentee. R. by 3 J. Periam Cont, Sav. 89. 

If the ordinary does nothing upon the firſt- brit, there 
ſhall be an alias directed to the bp which may be re- 
turnable, and upon this an attachment, And the e 
returns the writ quod admiſit. 5 Cam. Dig. 280. 

Or he may return guod non eff idenea Perſona, hewing bow. 
Semb. Dy. 254. b. Br. Iud. . 

That the clerk did not requeſt tobe admit. R. Keil 71. 3, 
But, if the incumbent, of whom the church i 5 full ne 
2 party to the writ, he ſhall never be romyyed. . Ku 


* If the biſhop refuſes admittance upon writs 10 a 

alias, pluries, and attachment lie againſt him, F. N. B. 

38. 2 C. And there was a fine f 19/. fo for a bad,. 

9 7 of the firſt writ, and an alias under 15 W 10 of 1000. 

&. 139. b mig 

i Or the party may have; = gue ao ade adm, and recover 

bis * F. N. B. 47. C. 21 H. J. 8. J. A quare non 
admiſit 
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admiſit ſhall be ſued in the county where the refuſal was. F. 
N. B. 47. F. And out of C. B. in term, where the recovery 
n © -=- 5 a e. 
It may be ſued by the king in H. R. though the recovery 
was in C. B. IA. D. Or by a common perſon, if the re- 
cord was removed there by error. Id. EZ. 
So, it may be ſued out of chancery, in term-time, or va- 
cation. Id. C. And it lies, if the biſhop refuſes, though he 
afterwards admits the clerk. Id. L. | 
But the plaintiff ſhall not have his. clerk admitted upon a 
quare non admiſit; for it is only to recover damages. I. G. 
And the biſhop may plead that the church is full of the pre- 
ſentment of ſuch an one, not party to the recovery. Id. K. 


V. Juris Utrum. 
| When it hes. 


A jurit utrum is the higheſt writ a parſon can have. F. 
N. B. 48. R. And it lies, where the lands and tenements 
of a rectory are aliened by the predeceſſor of the parſon. 
14. Or are recovered againſt the predeceſſor by verdict, or by 
confeſſion. or default, without praying in aid of the patron 
and ordinary. 1d. & 49. 80, if the predeceſſor be diſ- 
ſeiſed of his lands or tenements. Id. 49. A. Or any in- 
trudes upon them after the death of the predeceſſor. 

A dean and chapter, prebendary, vicar, &c. being parſon 
imparſonee of a church, ſhall have a uris utrum. Id. M. 
N. O. 


QUARE INCUMBRAVIT. 
I. When it lies. 


If the plaintiff in a quare impedit ſues a ne admittas within 
6x months, and afterwards recovers, and before judgment 
the biſhop had inſtituted another to the church, he ſhall 
have a guare incumbravit againit the biſhop, and ſhall reco- 
ver his preſentation and his damages. F. N. B. 48. J. O. 

So every party, who ſues a ne admittas, may have a guare 
incumbruvit after his recovery, if the church be full by the 
preſentation. of another. Though the biſhop admits the pre- 
ſentee of him, who is found patron, by a jure * 


6 

Z. N B. 48. H. Or, if the biſhop admits the clerk of 2 

ſtranger, as well as of the party to the writ. Id. L. Or 

admits after ſix months, as well as before. 1d. Though the 

biſhop preſents the clerk of the plaintiff. 5 Com. Dig. 345- 
A quare incumbravit lies, if the biſhop incumbers, When 


10 quare impedit is pending, and no debate for Ge <aurob. 
Or, . judgment given. I. 


Il. How the Proceedings ſhall be. | 5 


The quare tncintibravit i is an original writ, which" iſſues © out 

of oO and not out of the court where the recovery 
F. N. B. 48. G. And it ought to be ſued, in the 

1 where the church is. 14. B. And in the court, 
where the recovery was, if the record remains there. 1d. 7. 

But the king may ſue a quare incumbravit in B. R. though 
the recovery was in C. B. Id. E. So a common perſon, 
if the record be removed there by error. 1d. F. 

The proceſs ſhall be an alias, and then a diftringas. 1d. P. 

The plaintiff in a quare incumbravit ought to mention his 
recovery in his writ, and count, per meliorem qpinionem. Id. 
K. Or, if there be no recovery he may have a ſpecial count. 
The defendant may demand aper of the recovery mentioned 
in the count. But the plaintiff in his count need not ſay, 
where he recovered. Or, whether he recovered ſince or be- 
fore the fix months. Or, that the biſhop refuſed his clerk; 
for if he incumbered, it imports it. 5 Com. Dig. 346. 

If the plaintiff be nonſuit, he may have another quare 
incumbravit, and vary his count. F. N. B. 48. M. 

The defendant may plead, that he did not incumber fince 
the UK A delivered. 1. N. 


17 When it * not lie. 


None ſhall have a quare See except after a reco- 
very: in a count. F. N. B. 48. E. 

Nor, if a church be incumbered before a ne admittas ſued; 
E. H. 

So a quare incumbravit does not lie, if the: biſhop after the 
fix months, collates by lapſe: Id. L. Nor doth a quare in- 
cumbrauit lie, if the biſhop incumbers pending a right of ad- 
vowſon, though the plaintiff recovers : for the plaintiff in a 
right of advowſon cannot have a ne admittas z for he reco- 


vers the advowſon _ and not the preſentation. Id. 2. 
| QUAR E 
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QUARE NON ADMISTT. 


I. When tt lies. 


After a recovery in a quare impedit, if the biſhop refuſes 
to admit the clerk of the plaintiff, he ſhall have an ahas, 
pluries, and attachment, or at his election a writ of quare 
non admifit ; in which he ſhall recover damages only for the 
refuſal. F. N. B. 47. C. G. | 

It lies upon a recovery by the king, as well as by a com- 
mon perſon. Id. C. D. And it may be ſued out of Chancery. 
1d. C. Or out of C. B. which, in term, is moſt proper. 
Id. 

It lies againſt a biſhop, upon a refuſal by a vicar general. 
1d. 7. So, upon his refuſal, though he afterwards admits 
him. Id. IL. | | 

So it lies againſt the guardian of the ſpiritualities, upon 
a refuſal by the biſhop then dead. Id. I. Qu.“ Or againſt 
the official of the biſhop. Id. N. : 

A quare non admiſit ſhall be ſued in the county where the 
refuſal was. Id. F. And by a common perſon in C. B. or, 
if the judgment be affirmed in error, in B. R. Il. 

But by the king it may be in B. R. as well as in C. B. 
though no error brought. I. D. 

The writ ought to recite the recovery. IA. C. 


II. When it does not lie. 


This writ does not lie againſt an archdeacon for refuſal of 
induction; for the plaintiff ſhall cite him into the ſpiritual 
court, or have an action upon the caſe. F. N. B. 47. H. 
Nor upon a recovery of a preſentation to a donative; for 
he fhall have a writ to the ſheriff to put him into poſſeſſion. 
Id. 48. A. Or a writ to him who ought to inſtall; Sc. the 
preſentee to the donative, to put him into poſſeſſion. Id. C. 

It will be a good plea for the biſhop, that the church is 
litigious. Id. P. That the church is full of another pre- 
ſentation by any one not party to the record. 2. 47. K. 
That he himſelf preſented by lapſe. Id. H. That he has 
admitted his clerk, Id. II. 7 
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QUO. WARRANTO. 


| . Mhen it lies. 


A quo warrants is in the nature of a writ of right for the 
king againſt him who uſurps or claims any franchiſes, or 
liberties, to ſay by what authority he claims them. 

A quo warrant lies for all franchiſes. As, for waifs, eſ- 
trays, goods and chattels of felons, deodands, fines, amerci- 
aments, iſſues. A park, or warren. For wreck of the ſea. 
For taking laſtage, or ballaſtage of ſhips, &c. 

So it lies for franchiſes, which cannot be ſeiſed into the 
king's hands; for the party may be ouſted of them. As, 
for a court baron. A court-leet, or borough court. A fair, 
market, toll, Sc. 

So it lies for claiming to be a corporation. To chuſe 
bailiffs or other officers. Coroner, conſtable, clerk of a 
market, juſtice, Oc. 

So it lies upon a claim of exemption; as to be exempt 
from the government of the mayor, juſtices, c. Vide va- 
rious precedents, reſpecting the ſeveral points above, in Fo. 
Ent. Vide 5 Fem. Dig. 351, 2. 

A quo warranto lies againſt him, who abuſes his franchiſes, 
or liberties. 2 IH. 496. | | 
So it lies upon claim of the correction of others: as, to 

have the aſſize of bread and beer, weights or meaſures. To 
have a priſon, power of arreſting, Wc. The puniſhment of 
foreſtallers, or other offenders. Fo. Ent. 528, a. - So pillory, 
tumbrel, &c. Id. 551. 6. N 
It lies for exerciſing the office of ſteward of a court-leet, 
but not of a court-baron. Stra. 621, Vide peſt. Div. II. 
It lies for the oſſice of conſtable. Stra. 1213. 

It lies where any new juriſdiction, or a public truſt, is ex- 
ecuted without authority, though it is no uſurpation upon 
any franchiſe of the crown. Stra. 2. 299, _ L. Ray. 15 59. 

t 


The king may have an information in the nature of a quo 


warranto, 5 Fom. Dig. 351. Or a vrit of inquiry out of the 
Exchequer. Co. Ent. 530. ö. 

An information in the nature of a guc warrants lies againſt 
any one claiming an excleſive ferry over a public river, but 
not for taking money of paſſengers. Stra. 1161. 


II. When 


c 6 1 
U. When it dier not le W 


By the * of 18 Ed. 1. of quo waryanto, every ons. 


* Had a franchiſe before the time of R. i. and can prove 
his enjoyment afterwards, by verdict, or other means; his 
franchiſe, c. ſhall be confirmed. 


And therelore, if it appears upon 2 quo warranta, that 


the defendant ha 
&c. which lie in preſerigtion, or thoſe, 
ter, ider within the time of R. 1. or, 


enjoyed time 808 Se. franchile, 


5 lie in 125 
fore, be confirmed or allowed ſince, he Wal 8 
ouſted of herds 2 Inft. 495. 9 Co. 28. 

A qua warranta does not lie for n a, warren. Sun. 


637. 2 I. Ray. 1409. Nor for a forfeiture by non- 


attendance. Stra. 819. 


The court will not grant an information quo warrants for 


making a rabbit-warren, nor for ſetting up à fair; the 
remed is, by application to the attorney , WhO 
may grant it. 1 R. H. 261. Nor for e court- 
leet in a manor ; for it is a PHT. right, and may. be tried 


in a civil action. Andr. 14. Vide ante, Div I. Nor where 


two ſets of e are ſworn in. Stra. 1196. Nor 
where the defeF of the defendant's title is ſtale, as of twen- 
ty-nine-years ſtanding, and has never been W de 
fore. 1 Burr. 433. 


II. The proceeding in # is Warrant 
1. In what Court ſhall it be. 


By cha fate made 6 Ed. 1. hut pobcleimed's 30 Ed. 1. 
and therefore printed of that year. 2 If. 279.) All per- 
ſons ought to enjoy their franchiſes, if not uſurped over, 
till the coming of the king, of juſtices in 

And thereby, and by the ſtat. 18. Ed. 1. when juſtices 
in Eyre were in being, a guo warrento lay before y__ 


2 Inft. 498. 
2. What Proceſs. 


By the fat. 6 Ed. 1. (printed 30 Ed. 1.) The ſheriff ſhall 
make-proclamation forty days before the Eyre, that all ap- 
pear to ſhew quo warrants they claim their franchiſes ; and 
if any makes gelaunt, his franchiſe ſhall be ſeiſed into the 


king's hands, till he appears, nomiaze diftriftionir, and then 
replevied, if he anſwers immediate! 1 If he excepts, that 
he 


* II. 
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he ought not to anſwer without an original, it ſhall be in- 
uired, whether he himſelf uſurped ; and if found ſo, he 
all anſwer immediately, without an original: if found that 
his anceſtor died ſeiſed of the franchiſe, an original ſhall be 
ſued in this form; Rex, Wc, ſum” per bonos ſummoniteres A, 
quod fit, &c. oftenſurus quo warrants tenet, Sc. 
If A. appears upon the original he ſhall anſwer, and re. 
2 7 and rejoinder, ſhall be made by the ſame flatute. 
he does not appear, nor is eſſoined, it ſhall be as in Eyre. 
By the ſame flatute. And therefore, the firſt proceſs againſt 
the defendant in a quo warrants is fummons. 1 Sid. 86. 
If he does not appear thereon, judgment ſhall be for 
ſeiſure. Id. and 2 Rol. 46. 

So, in an information in the nature of a quo warrants, 
the firſt proceſs ſhall be a venire faciat. 5 Com. Dig. 352. 
If be does not appear upon the venire facias, there ſhall 
be a diſtringas. 1 Sid. 86. 1 Salk. 374. 

If the party does not appear the ſame term, he ſhall 
joſe his franchiſe for ever. 2 If. 282 If he appears, his 
franchiſe ſhall be replevied of right. Id. | 
If an information be againſt a corporation, the firſt pro- 
ceſs ſhall be ſummons, and afterwards d:/tringas in infinitum. 
Carth. 50 3. And fifteen days are ſufficient between the 
775 and return. IA. If there be no appearence upon the 

Aringat, the iſſues may be eſtreated. R. Id. 

Upon an inquiſition returned into the Exchequer of an 
uſurpation of franchiſes, a diſtringas ſhall iſſue againſt the 
uſurper, who thereupon may appear and plead. Co. Ent. 

= 5 
"It an uſurpation be by a corporation, proceſs ſhall be 
againſt them by their corporate name. Vide the caſe of the 
quo warrants againſt the city of London, 16, Trebys Argu- 
ment. Vide infra, No. 3. 

If it be for uſurping to be a corporation, it ſhall be 

inſt the natural 9s ha who uſurp, or by a name which 
comprehends them. Vide Id. 4, 15. Trebys Argument. Id. 
69 Pollexfen's Argument. Vide infra, No. 3. 


3. Information. 


- The general proceeding is by information for the king, 
by his attorney-general, againſt any uſurper of franchiſes, 
Sc. to ſhew quo warranto, he uſes them. Co Ent. 5 27. b. 


So againſt him, who exerciſes a power unlawfully : as if a 
* | mayor 
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mayor, &c, admits to freedom perſons who haye no right; 
for there is no other remedy.  1.Sa/t, 374. 
By the fat. g. Ann. c. 20. An information in the nature 
of a quo warranto' may be granted by leave of court, at the 
relation of any deſiring to ſue, againſt any who intrudes in- 
to, uſurps, unlawfully holds, or executes any offices, or 
franchiſes of a corporation. 8 
Where the rights of ſeveral perſons may be tried in one 
information, the court may order one againſt ſeveral per- 


ſons. After rules are made abſolute for four informiatiohs 


- againſt four defendants, the court may direct that there ſhall 
be only one information againſt all the four defendants,” 1 
Burr.. 573. de J % l 4 

If an information be for uſing a franchiſe by a corpora- 
tion, it ought to be againſt the corporation, 2 Rol. 115, If 
for uſurping to be a corporation, it ought to be Again the 
particular perſons. 1d. Vide ſupra, No. 2. oy.” 


Whether B. R. can grant it on the application of a private 


perſon, for uſurping a market upon the crown. _ Dub. Rex 
v. Marſden, M. 6 Geo. 3. 3 Burr. 1812. But the court 
will not grant it for encouraging and promoting a market Bid. 

Information on the gth Ann. c. 20. lies not againſt a cor- 


| poration as a body, but only againſt individuals uſurping 


. franchiſes in a corporation. Information againſt a corpo- 
ration is always by the attorney-general. 2 Burr. 869, 

If it does not appear whether a court, at which an elec- 
tion was made, was competent or not, the court will grant 
an information; or where any other material points are 
_ doubtful. 3 Burr. 1485. ter 


By the fats ꝙ Ann. c. 20. The defendant ſhall plead the 
ſame term the information is exhibited by that ſtatute, un- 
leſs the court gives further time. 1 
Ihe defendant may diſclaim the liberties mentioned in 
the information. Co. Ent. 5 27. 6. Or diſclaim as to part, 
and juſtify as to the other part. Id. 529. . 
Alfter plea, the defendant may amend his plea, paying 
doſts, before demurrer joined. 1 Sid, 54. 55 
I! be defendant in a guowarranto may by plea ſhew his ti- 
tle to the liberties claimed. And in ſuch caſe he ought to 
ſhew a full title to himſelf, As, if the the king grants bona 
felonum, or other — which lie in grant, to an abbot, 
F 2 0. 


6 


Se. whoſe poſſeffions came back to the crown, and the king 
re- grants bona felonum, &c. aded 'plene prout abbas habuit ; in 
a quo warranto againſt the grantee, the deſendant ought by 
his plea to ſhew the firſt grant to the abbot, the re- union 
inthe crown, and afterwards the re- grant, &. 5 Com. 
F. 354. emen 207970 e 
5 If — pleads the king's charter, he ought not to plead, 
that he granted, and confirmed; for that is double. 1 Sid. 
86. Sed. zu. de hoc, if the words of the grant are purſued ? 
If he pleads a grant of an office, he ought to ſhew it to 
be an ancient office. Senib. 1 Sid. 86. He ought to alledge 
the thing dene, to be appurtenant to his office. 77. 
If he pleads a grant to an abbot, c. he onght to ſhew, 
for what eſtate. R. Mo. 297. | | 
Tf he ſhews a privilege to him as à copy holder, he ought 
to plead it in him, who has the freehold at laſt. R. Telu. 


191. 
; "But it is fufficient, that the plea be as general as the in- 
formation; as if quo warrunto be for uſing à market, toll, 
Kc. it is ſufficient to make title to the market, toll, &c. 
without ſaying how much the toll was. Palm. 81. 

If he claims a franchiſe 'as appendant to a'manor which 
came to the king by the attainder of B. and afterwards was 
granted to him; it is ſufficient 'to ſay, that B. war in due 
manner attainttd. Semb. 3. Leo, 72. b | 
If he claims frarichifes by prefeription, and others by 
charter, he may conclude,  warranto utitur, generally; for 
it ſhall be taken difributive. R. Mo. 298. 

If the affidavit annexed to a plea in abatement, has no ti- 
tle, the plea ſhall be ſet aſide. Stra. 1161. 


5. Judgment. 

In a quo 4varratito, there ſhall be judgment immediately 
for the king, if the defendant diſclaims. Co. Ent. 5 27. b. 

If the king cannot have the franchife claimed, judgment 
ſhall be that the defendant be ouſted of it. 5 Com. Dig. 
454. | 
= in an information for uſing an authority to which he 
has no right. 1 Saft. 3343. | 
If a franchiſe, or liberty, whieh may ſubſiſt in the crown, 
be forfeited, the judgment in x quo warrants for it, either 
for ſeiling, or ouſting will be proper, per Holt, Show. 280: If 
the franchiſe was created by the king, and may ſubſiſt, &'c. 
the judgment for ſeiſure will be the moſt proper. bid. ko 
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80 judgraent ſhall be, for ſciſure, in the king's hands, in a 
guo 045 72 franchiſe not granted by the king. 1 Salk. 


74. 
l If judgment be for ſeiſure of the franchiſe, all franchiſes 
incident, or ſubordinate, granted by the ſame charter, are 
alfo forfeited. R. Pal. gaꝙ . 

By the fat. 9.x. c. 20, If the deſendant, an informa»; 
tion purſuant to that ſtatute, he found guilty; of uſurpation,. 
intruſion into, unlawful holding, or executing any offices gr. 
franchiſes there named, the court may give judgment of 22 
ter, as well as fine, and coſts ſhall be recovered on either 
ſide. PE] r 
If the defendant be found duly elected, but not ſworn 
into the office, there ſhall be judgment of oufler. 2 Mod. Ca. 
234. Stra. 582. And no mandamus lies to ſwear, till that 
judgment be reverſed. Did. 519155 Hod 1 72g & 

If the Attorney General eonſeſſes the defendant's. plea, 
there ſhall be judgment for the allowance of the franchiſes, 
5 Com. Dig. 354- But a confeſſion by the Attorney General 
does not bind the king, where the matter is not private, but 
concerns the public. 1 Rel. 12. 80 a confeſſion by the At- 
torney General, if it be not after a plea upon record, does 
not warrant the court to give judgment againſt the. king. 
Semb, Sav. 19. Sq 8 conteſhon by the Attorney General 
does not conclude the king, or the court, in à point ot law ; 
but only as to the fact. R. Bul. 966. 

If the defendant confeſſes uſurpation for part of the time 
only, and from thence inſiſts on elgQion, there cannot be 
judgment of other but only capiatur pro fine. Stra. 953: 


6. The See of the Fudgment. ' vl cbr 


The judgment in a que warrante is final ; for it is in the 
nature of a writ of right. 1 Sid. $6, And therefore, if Judg- 
ment be againſt the king, tbe king ſhall be for ever bound, 
as to the thing adjudzed? 1 Rel. 112. So if the judgment 
be againſt the king upon a confeſſion by the Attorney Ge- 


neral, it ſhall never afterwards he re-examined for à matter 
in fact; for as to the fact it is concluſive, though not ag to 
the law, Hardr. 129. e eee e 

Upon a judgment againſt a corporation for ſeĩſing of their 


9 


There 


liberties, the corporation ſhall not be ſeiſed, or 
4 Med. 58. 7. I hv. 


: 


— 


1 
There cannot be a judgment againſt a corporation, but 
in their politic capacity. 4 


£5 


1 7. Execution. 1 
After judgment for ſeiſure of liberties into the king's 
hands, 'a writ of ſeiſure ſhall' iſſue to the ſheriff. Co. Ent. 
$39- — And thereon the ſheriff ſhall return a ſeiſure, 19. 
540. . n 'D 


RE LEY 1 M6 
I. Fer what Things it lies. 
A replevin lies, when cattle or goods are diſtrained, and 
impounded, and thereby the ſheriff is commanded upon 
pledges to deliver them to the owner. Co. Lit. 145. 5. And 
replevin may be made by writ, or by plaint; by writ at the 
commou Jaw 3- by plaint E. the fat. Marlb. Id. 
-Replevin lies of all cattle, goods and chattels, unlawfully 
taken, 1 17% 223 © | 
If cattle are taken damage fraſant, and detained after ſuf- 
ficient amends, he may have replevin for the wrongful de- 
tainer. F. N. B. 69. G. . | 
If a cow diſtrained has a calf, replevin lies of the calf. Id. 
Replevin Res, though there be an expreſs grant, that the 
party may diſtrain, and hold the goods againſt pledges, till 
the rent be paid ; for goods cannot, by grant, be made ir- 
repleviſable. Ca. Lit. 145. b. Vide Poft. Pleading in Replevin. 
No. 3. * 5 f 
Tis laſt caſe, is well worthy of notice. I truſt the rea- 
der will excuſe me, for making a few obſervations, by way 
of comment upon the above ſound doctrine. The law of 
the land cannot be altzred by the contracts, or conduct of 
individuals, nor can third perſons be affected by the con- 
tracts or conduct of others, notwithſtanding ſome very 
liar opinions lately given. | 
I ſhall not enlarge on the ſubject. I do not mean to give 
offence, 'The man of ſenſe, and the man of experience, 
will underſtand me. * b. 
As I ſeem to impugn ſome late doctrines, I think it incum- 
bent on me to ſay, they /eemed founded in juſtice and equity, 
| | | though 


* 


. . 


1 
though (in my humble opinion,) contrary to the ancient, 
and well known law of the land. 5 

Perhaps ſome of our judges, may, in their great 2eal to 
adminiſter equal juſtice to all, forget that their duty is to de- 
clare the law, as then exiſting; and although the law may, in 
ſome inſtances, appear, even contrary to the principles of juſ- 
tice and equity, yet they, (the judges) cannot alter the law. 

It is only the /egi/lative power, i. e. the king, lords and 
commons, in parliament aſſembled, that can aller the law. 

If the judges left at liberty to give ſuch gloſſes, expla- 
nations, and conſtructions, as they ſhall think proper, we 
ſhall no longer be a free people. We ſhall no longer be 
governed by laws, made by the /ſcovere;gn power, but by the 
dicta of judges, appointed by the crown, i. e. the king, who 
in one reſpect, is only the executive magiſtrate of the ſtate ; 
in another (when fitting in parliament) only one, of the three 
eſtates of the realm. RE oe,” 

Upon this occaſion I truſt the reader will excuſe me, for 
giving a tranſlation of a few lines, from a very excellent fo- 
reign author, being obſervations againſt the common maxim, 
te that the judges muſt conſult the ſpirit of the laws.” Al- 
though his obſervations relate to the criminal, I think them 
equally applicable to the civil law. + \ 

cc The authority to interpret penal laws, cannot reſide with 
the judges, becauſe they are not legiſlators.—There is not 
any thing more dangerous than the common axiom, that we 
muſt conſult the ſpirit of the laws. It is breaking down the 
dam oppoſed to the torrent of opinion. I think I have de- 
monſtrated this truth, which may ſeem a paradox to vulgar 
minds, more ſtruck with a little preſent diſorder, than with 
the fatal, but remote conſequences which ariſe from a falſe 
principle, that hath taken root in a nation. Oug knowledge 
and all our ideas, have a reciprocal connection; the more 
complicate they are, ſo much more numerous are the ways of 
arriving at, or deviating. from the truth. Each man hath his 
different point of view, and which varies in each, at different 
times. The ſpirit of the laws will therefore be the reſult of 
the good or bad logic of the judge; of a ſound or unſound 
digeſtion; it will depend on the violence of his paſſions; on 
the weakneſs of him who ſuffers; on the relation between 
the judge and the proſecutor; and on all thoſe minute powers, 
which change the appearance of every object, in the fluctua- 
ting mind of man: Hence we ſee the fate of a citizen often- 
times changed in his paſſage from one tribunal to another; 

and 
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And the life of a miſerable being a victim to the falſe reaſon- 
ing, or the ift humours of a judge, who takes for a lawful 
interpretation, the yague reſult of all thoſe confuſed ſeries 

of notions which float in the human mind. Hence we fee the 
fame'crimes in the very fame tribunals, differently puniſhed 
at different times, becauſe they did not confult the conſtant 
and fixed yoice of the laws, but the wandering inſtability of 
interpretation“. 

« A diforder, which arifes from the ſtrict obfervance of 
the letter of a penal law, is not to be put in compariſon with 
that which ariſes from interpretation. Such a momentary 
inconvenience ſhould induce the legiſlature to make the ne- 
ceffary correction, in the words of the law, which are the 
cauſe of the uncertainty, but the fatal licence of reaſoning, 
from whence ariſe arbitrary and venal controverfies, ſhould 
be prevented.” Beccaria. h 4. Harlam Ed. 1780. 


II. By whom Replevin lies. 


He who brings a replevin, ought to have the property of 
the cattle, or goods, in him. Co. Lit. 145. b. But a ſpeei- 
al property is ſufficient. Id. As, if goods be in his cuſtody 
as a pledge, or for the manuring of his land. Bid. 

An huſband may have replevin, for the goods of his wife, 
taken dum fola. F. N. B. 69g. K. 

An executor or adminiſtrator, for the goods of the teſta- 
tor, Sr. 1 Sid. 81. 1 hed e 


III. Againſt whom Replevin liel. 


Replevin lies againſt him who takes the goods, And alſo 
apainft him who commands the taking; as well as treſpaſs. 
. 2 Rot. 431.1. 5. Or againſt both together. id. 
| So, it lies againſt him who takes damage ſenſant, if he 


defains after amends tendered. | 
If there be a diſpute upon the ſeiſure of cattle in an high- 
way, upon which application is made to A. a ſtranger, who 


permits B. (upon ſecurity given to him to return the cattle 
to the perſon Who has right) to depaſture the cattle in the 


mean time, till the conteſt is determined, and thereupon the 
fervants of  ſeiſe the cattle for the uſe of their maſter; re- 
plevin does not lie againft A. and he may plead non crpit. 
R. 1. Leo. 42. So, if he ſtays the cattle, paſſing through 
his manor, till the conteſt be determined. Godb. 113. 
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So replevin does not lie againſt him, who takes goods 
beyond fea, though he afterwards imports the goods hither. 
fer. Pol. She. 91. VIVO ; 9H h SHY} 


IV. When a Replevin does not lie. 


A replevin does not lie for goods taken in execution. 
Nor for goods ſciſed for a debt to the king, without command 
of the king, or of the barons of the exchequer. Mad. 672. 

But a replevin lies againſt the king, if goods be in his 
hands. per Hide, to the lords. 3 Rh 1361. 

A replevin does not lie for goods ſeiſed by warrant of a 
juſtice of peace, upon a conviction for deſtruction of the 
game, Semb. 2. Mod. Ca. 208, g. I conceive there is not a 
doubt on the ſubjet. Tis in the nature of an execution. 

A replevin ought not to be made, before pledges found to 
the ſheriff. m—_ TR 1 

By the fat. Geo. 2. c. 19. The ſheriff is to take a bond 
with two ſureties in double the value, of. the cattle or 
goods, and if there is judgment for the avowant, or perſon 
making cognizance, the bond muſt be aſſigned to him. 

If upon ſuch bond, the plaintiff in replevin,does.not-enter 
his plaint in the county court, the bond will be forfeited. So 
if, afterwards, he does not proceed in the proſecution. Or 
if he be nonſuit, or has a verdict againſt him. Garth, 51g. 

But if the plaintiff in replevin enters his plaint, and after- 
wards is r#ained by an injunction out of Chancery till his 
death, whereby his plaint abates, the bond will not be for- 
feited. R. 1d, r e wel! 

Replevin does not lie for goods diſtrained for a ſine im- 
poſed on an officer by commiſhoners of land tax, and. if he 
takes out replevin, it is a contempt, and an attachment will 
be granted. Bunb. 14. So it does not lie for goods diſtraĩned 
on a conviction (for deer-ſtealing.) Stra. 1184. And if the 
ſheriff grants it, an attachment ſhall go againſt him. Jhid, 

On a ſcire facias againſt the ſheriff for not taking pledges, 
he muſt plead ad idem. Fort. 331. | 1 
In debt on a replevin- bond, it is a bad plea, that the defen · 
dant appeared at the county- court; he mult follow it, where- 
ever removed to the end of the cauſe. Id. 361. 80 that 
he performed all conditions, is a bad plea z he ſhould plead, 
he did indemnify. Id, 210. N 

If a debt is brought on a replevin- bond, for not proſecuting 
in the county- court, with effect, and defendant pleads he did 

then 
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| by writ de hom. replegiando, 
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then and there proſecute vich effect, and plaintiff replies, 
he (the preſent defendant) removed it by recordari into C. B. 
and was there non- ſuited, the replication is well. B. R. H. 
137. 

If plaintiff be non-ſuited, before avowry or cognizance, 
action on the bond, muſt be in the ſheriff's name, 


Pleading in Replevin. 


1. Preceſs. 
By Writ of Replevin. 


If a man tortiouſly takes the perſon, or goods and chattels 
of another, and detains them, a replevin lies, upon which 
the ſheriff ſhall be commanded, upon pledges, to make de- 
liverance of the ſame perſon, or goods. 

the common law the 2 8 of a man was replevied 
by the common law, there 
was a replevin of cattle or coods y writ to the ſheriff. 

And'replevin ſhould be brought by him who has the pro- 

, abſolute, or qualified, in the goods. And againſt 

im who took, or command the taking, or both, 5 Com. 
Die. 287. 

If the ſheriff himſelf took them, it ſhall be 04 him 


by his proper name. Reg. 81. b. 
If the writ of replevin be for divers ſorts of cattle, it 


ſhall be quare averia fua, &c, E. N. B. 68. D. If only for 

one beaſt, it ſhall be guare equum ſuum, or bovem ſuam c. Id. 
If a live beaſt, and a dead chattel, are in the ſame writ, 

the beaſt ſhall be named firſt. Reg. 81.6. 

For what things, and when a Toplevin lies, Vide ante I. 


A writ of replevin, is in the nature of a Juſtices. 2 Inft, 
140. 

If the ſheriff does not return, or does nothing upon the 
writ of replevin, the plaintiff ſhall have an a/zas replevin. 
F. N. B. 68. E. And = 9 uſually has this clauſe, vel 
cauſam nobis ſignifices. er fuch clauſe may be omitted 
in the alras. Id. 

If the ſheriff does nothing upon the alias, the plaintiff may 
hare a pluries, which recites the alias how contempt upon Ny 
| an 
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and commands that the ſheriff make replevin, or that he him- 
ſelf be preſent to anſwer the contempt. 2. H. 7. 5. ö. And 
if he things fit, he may have a writ of replevin, aliat, and 
pluries, all at the ſame time. F. N. B. 68. E. | 

If the ſheriff makes replevin upon the pluriet, he does not 
return the writ ; but if he does not make replevin, he ought 
to return the cauſe. 2. H. 7. 5. b. 

Upon the alias the ſheriff returns, properly claimed, a 
writ de proprietate probanda iſſues. Dy. 173. a. Vide fot. 
No. 8. | 

If the ſheriff does nothing upon the replevin, alias, and 
pluriet, an attachment will lie againſt him, directed to the 
coroners, eommanding them that they attach the ſheriff for 
his contempt, and in the interim make replevin. Reg. 81, 
So if nothing be done upon the hom. repleg. alias, and pluries. 
Id. 78. a. | . | 

To the replevin, alias, or pluries, the ſheriff may not re- 
turn no cattle taken. R. Salk. 581. But he may return that the 
cattle are e, Kit. 262. Salk, 581. Or, dead. 32 H. 6. 
27. 3. Or, that no one ſhewed him the cattle. Salk. 581. 
And thereupon the plaintiff may have a capias in wwithernam 
and take fo many of the defendant's cattle. So, if upon an 
hom. repleg it be returned that he is efloigned, there ſhall be a 
capiat in wwithernam the defendant. If the defendant appears 
at the return, he ſhall be committed, without a capias in wi- 
thernam, till he produces the perſon, and ſhall not be ad- 
mitted to plead. 5 Com. Dig. 288. | 

If 4. brings hom repleg. for his wife, then alias, then plu} 

riet, to which defendant appears, and then capias in wither- 
vam iſſues; it is irregular, and proceſs thereon ſhall be 
ſtaid. 1. Wulf. 256; U | 

If after defendant's appearance, and before declaration, 
the wife dies, the court will not on motion, ſtay proceedings, 
but plaintiff ſhall declare, and defendant take what advan- 

tage he can by pleading. 1d. | 
' Defendant may be bailed on capias in withernam, but plain» 
tiff muſt farſt declare, and defendant plead non cepit; and the 
bail is for the defendant to appear, and if judgment againſt 
him, to render his body, and be in cuſtody, till he render 
the perſon, &'c. Barnes 59. | | 

Withernam lies upon a replevin by plaint. 9 Ed. 4. 48. 6. 

If a bailiff, upon a replevin by plaint, returns, hat he 
could not have a view, to make deliverance, the ſheriff ſhall in- 
quire by inqueſt, and if it be found, that he could not have 
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it, the ſheriff ſhall award a withernam. 1 Bretunl. 167. And 

capias in withernam lies againſt the defendant though a peer. 

The 4. 15. 6. It is only ing/ne pdoccla, mot an ge, 
582. 

The capias in withernam recites the return upon the reple 
vin, or hom. repleg. F. N. B. 69. B. 

If, upon a captas in withernam, or hom, replege. the. ſheriff 
returns n g invent, there ſhall be a capias in-withernam for 
the goods o the defendant. 1d. 68. C. 11 H. 4. 15. 6. 

„ upon a capias in withernam, the ſheriff returns nulla 
bona que capi paſſiunt, the plaintiff ſhall have a Reel and * 
ceſs to outlawry. F. N. B. 74. | 

If, upon a capias in withernam, or 1 repleg, or. in reple- 
vin, he returns cepr, fc. the perſon or cattle taken, they are 
irrepleviſable. R. Ray. 475. 7- H. 4. 27. But the parties 
may appear upon the Withernam, and count, Oc. B. Dy. 
165. a, R. Ney 50. 

If, upon the capias in exithetigect the defendant lady non 
erpit, he may be bailed. R. Salk 581. Skin. 337. And he is 
not eſtopped by the return of Elongat to ſay quod non cepit- 
R. Salk. 58 1. Shin. 61, 76, 337- And if the return of elon- 
gat be falſe, after judgment againſt the ſheriff for the falſe 
return, the defendant ſhall be bailed. Ray. 475- - 

If on replevin made by the ſheriff upon a plaint in the 
county court, the bailiff returns that the cattle are eſloigned, 
the ſheriff muſt enquire of it, and if it be ſo found, the 
ſheriff may award a wwithernam in the 7 F. N. B. 69. 
C. 74. C. 1 Brawnl. 167. And, if he refuſes to do it, there 
ſhall be a writ out of chancery directed to him to award a 
withernam. F. N. B. 69, C. And if he does not obey, there 
mall be an a/as, pluries, and attachment. 41d, 

So withernam lies in ſecond deliverance. 1 Brownl. 167. 

If the ſheriff refuſes a wit m, an attachment lies 
againſt him, and a d;//ringas directe to the coroners. Id. If 
a nibil be returned upon the withernam, an alias 1 Nuria 
go, and fo in infinitum. 1d. 

After a withernam awarded, if the defendant pays all da- 
mages to the plaintiff, he ſhall have reſtitution awarded. 5 
Com. Dig. 289. 

It is not a good return for the herif upon a rapledia quod 
mandav' ballius qui nul dedit reſpons, or no deliverance made ; 


for by the fat. Nſim. 1. c. 17. the ſheriff ought immediately 


to enter the franchiſe, and make deliverance. F. N. B. 68. F. 
- That the catile are inclgſed in a park, fortreſs, &c. 8 H. 4. 
19. 4. „ „ 


CR). 
2. By Plaint. 


By the Hat. of Marl. 52 H. 3. c. 21. Si averia capiantur, 
toc. Vicecomes, poſt querimoniam fibi factam, ea deliberare poſit, 
þ extra liberatis, c. Et ſi infra, Wc. | 
And upon this ſtatute, after plaint to the ſheriffs he by pa- 
ral, or precept, may by his bailiff replevy them. And it is 
not neceſſary for him to ſtay till the county- court before he 
makes plaint, if the plaint is afterwards entered there. 5 
Com. Dig. 289. | . 

And the ſheriff ought upon plaint to make deliverance of 
the cattle, though he himſelf took them. 2 If. 139. And 
the plaint ſhall be, guia A. B. (naming the ſheriff's proper 
name) cepit. 1d. 

So he may make deliverance, though the cattle or goods are 
above the value of 40s. Id. Though after the taking they 
are conveyed into a franchiſe. 2 1nf. 140. So, if they are 
taken in a franchiſe, and upon a precept the bailiff of the li- 
berty refuſes, or neglects, to deliver them, the ſheriff may 
enter the franchiſe and replevy. Id. So he may upon a writ 
of replevin. And therefore, upon a writ of replevin, it is 
not a good return, that the bailiff of the franchiſe nullum dedit 
re/ponſum, or the like matter. Reg. 82. F. N. B. 68. F. 

The ſheriff may take ſuch power for his aſſiſtance as he 
pleaſes. 3 H. 7. 1. r 

By the fat. Veſtm. 1. c. 17. If the cattle are driven to a 
caſtle, or fortreſs, and there detained againſt gages and 
pledges, after demand the ſheriff ſhall make deliverance. ' 2 
inſt. 192. So, if they are driven into a houſe, park, or other 
place fortified. 1d. 193. And no perſon eccleſiaſtical or tem- 
poral, above the age of 15 and under 70, is exempt, but 
mult aſſit him. 1d. 194. 4 EA 

And therefore the ſheriff.cannot return that the cattle are 
eſloigned into a caltle, Ws. A. & 8 H. 4. 19. 42. 

Ihe ſheriff muſt not uſe force before a demand of delive- 
Tance. 2 luft. 193. Nor can he break into the houſe or cloſe, 
if there. is a door or gate open. 2 Kal. 55 2. J. 35. Other- 
wiſe, if the owner at the door, c. by force hinders his en- 
try. 1d. 565. J. 37. 4 


3. By Cuſtom. 


By cuſtom in the county of Northampton, in the abſence 
of the ſheriff's balliff, the frank pledge muy make replevin. 


By 


2. Hf. 139. 


4 
By the cuſtom of London, upon ſecurity for return of 


the goods, or the value, the ſheriff ſends an officer to ap. 
praiſe the goods, if he can, arid to deliver them to the plain- 


tiff. Priv. Lond. i 70. 
By cuſtom a repleviti may be 1 by the hundred court, 
5 Com. Dig. 290. Cit. Dub. Sal. 580. > 82 
But a cuſtom, that goods taken in London ſhall not be re- 
plevied by the king's writ, but only in London, is not good. 
Dy. 246. b. And therefore a return of ſuch a cuſtom was 
diſallowed: Dy. 246. a. Vide ante J. 


4. By a Writ of Secotid Deliverance. 


If the plaintiff is nonſuited in replevin, and his cattle, Ec. 
are afterwards taken again for the ſame cauſe, he may have 


a writ of ſecond deliverance for his cattle, Wc. F. N. B. 52 


D. whether the nonſuit is after or before avowry. 1d. And 
this writ of ſecond deliverance is a judicial, and not an origi- 


nal writ, which was granted by the fat. V. 2. 13. Ed. 1. c. 2. 
2. Inſt. 341: And this writ iſſues out of the record, upon 


which the nonſuit was. I. And it muſt be conformable 


to the firſt record. Id. 


And therefore, if after withernam was awarded upon an 


_ eſloigment of the cattle after nonſuit, the ſecond deliverance 


ſhall not be of the cattle taken by the wirhernam, but of the 
firſt cattle. 1d. | 

It muſt be teſted upon the ſame day, upon which the re- 
torn habendo was returnable upon the former writ. 2 Rol. 97. 

If the plaintiff declares in /econd deliverance, the defendant 
avows or makes conuzance like as in replevin. Co. Ent. 585. 
And the ſesond deliverance will be a ſuperſedeas to the retorn' 
habendo upon the firſt writ, but not to the inquiry of damages; 
for theſe are given by the far. 21. H. 8. c. 19. for coſts on 


the firſt writ. R. 1 Salk. 95. 2 Inf. 341: 


The writ of ſecond deliverance is not taketi away by 11 


Geo. 2. c. 19. and it is not a ſuperſedeas to a writ of inquiry 


of damages on the fat. 17. Car. 2. c. 7. but aftet writ of ſe- 
cond deliverance, defendant cannot proceed upon retorn' 
habendo, Barnes 427: 


5. Pledges wwhen found, 


By the fat. Nefim. 2. 13. Ed. 1. c. 2. The ſheriff, before 
deliverance made of the goods, ought to take pledges 10 pro- 
ſecuie 


\ 
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fecute and for retorn' habend (if return be awarded) otherwiſe 
he ſhall anſwer the price of the goods. Co. Lit. 145. l. And 
therefore if upon a writ of replevin, the ſheriff does not take 
pledges, it will be error. R. Cro. Car. 594. and for his de- 
fault an action upon the caſe lies againſt the ſheriff. Id. 446. 
Or againſt the bailiff of the franchiſe. 2 Inf. 340. 

And by 0 <a Weftm. 2. 2. If the bailiff hath not, where- 
of he may anſwer, the ſuperior ſhall anſwer. Id. 

So in homine replegiando the plaintiff (hall find pledges to 
proſecute with effect, and to deliver the perſon. his goods. 

H. 7. 3. 3. 80, if the ſheriff takes inſufficient pledges, 
be ſhall anſwer, as well as if he takes none. 2 nf, 340. 

And therefore if the plaintiff is nonſuited, c. and upon 
the retorno habendo the ſheriff returns e/ongata, the defendant 
ſhall have a writ for the cattle or goods of the pledges, Id. 
And if upon the writ againſt the pledges, the ſheriff returns 
nibil, there ſhall be /cire facias againſt the ſheriff guod reddat 
tot averia vel catalla, &c. Id. Hut. 77. Off. Br. 243. 

Sed ©. if this is in any cafe but where the ſheriff hath 
been guilty of wilful negligence, in taking inſolvent perſons 
as pledges ? 

Suppoſe them ſolvent when taken, and that they after- 
wards become inſolvent, ſhall the ſheriff, in ſuch caſe, be 
anſwerable ? AR 

Money depoſited in lieu of pledges is not ſufficient. R. 
Cro. Car. 446. Fon. 378. 

One pledge is good, if he is ſufficient, for it is at the pe- 
ril of the ſheriff, that he takes one or more pledges. Cro. 
Car. 446. | * 

If the writ is removed by recordari, when the ſheriff hath 
not taken pledges, the court may take pledges, at any time 
before judgment, to avoid error. R. Mar. 46. Ney 156. 
Upon a replevin by plaint, pledges are not neceſſary. Cro. 
Car. 594. For the omiſſion is not error. R. Jon. 439. 
This at common law, but now by the ſtat. 11. Geo, 2. c. 19. 
$. 23. On a diſtreſs for rent, all ſheriffs, &c. may and all, 
in every replevin of a diftreſs for rent, take in their own 
names from the plaintiff and tue reſponſible perſons as ſure- 
ties, a bond in double the value of the goods diſtrained, con- 
ditioned for proſecuting the ſuit with effect, and for return 
of the goods if return awarded, before deliverance of the 
diſtreſs. | 
This bond is aſſignable to the avowant, or perſon making 
conuſance, by indorſement. The aihgnment to be ſtamped 

ore 
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beſore action brought. The avowant, &c. may then ſue in 


his on name. The court may give relief by rule, which 
operates as a defcaſance, 


6. Replevin, how removed. 


By pone. 


If the replevin be in the county by writ, it may be re- 
moved by pore, into C. B. or B. R. F. N. B. 69. M. And 
may be re moved by the plaintiff without cauſe. Id. And by 
the defendant with cauſe, but not without cauſe. F. N. B. 
70. A. 
7 But the replevin remains before the ſheriff, *till removed 
by pont or other writ; for the replevin, alias, and pluries are 
all vicontiel. 2 H.7. 5. 6. And therefore if the ſheriff re- 
turns upon a pluries, that he has made deliverance, B. R. 
or C. B. cannot proceed upon it, for the parties have no day 
in court by the writ, I. 

If a plaint is removed by pore or recordari into B. R. or 
C. B. the plaintiff muſt declare there de novo, otherwiſe the 
defendant ſhall ſue out a writ de retorno habendo, F. N. B. 71. 
A. And nothing ſhall be removed but the plaint, though 
iſſue is joined. d. And the plaint may be removed, though 
the plaintiff has diſcontinued there. IA. 


By Certiorari. 


If the replevin is in a court of record, that may hold plea 
in replevin, it may be removed by certiorari. 3 Mod. 56. 
And it cannot be removed out of a court of record except by 
certiorari. 5 Com. Dig. 291. cit. per King C. 7. Hil. 3 Geo. 
Though the plaint was begun in the county, hundred, c. 
and afterwards removed into a court of record. Per King. 
After removal the plaintiff may declare de nous in B. R. 
or C. B. when the plaint removed is tranſmitted there by 
mittimus. Bre. R. 419. 


By Recordari, 
If the replevin be in the county by plaint, it may be re- 


moved into C. B. or B. R. by recordari. F. N. B. 70. B. 
9 | | And 
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And this by the plaintift without cauſe in the e by 


the defendant with cauſe. Id. WI. 
If the ſheriff returns the recordari, tard?, the plaintiff ſhall 


have an alias recordari. Id. And though the recordari is 
teſted before the plaint entred, yet it is good. Id. 71. d. 


Bro. recordare g. 1 C. 3, 4. 
If the recordari varies from the plaint i in the names of the 


parties, in the things compriſed, &c. the plaint ſhall not be 


removed. Dalt. 1, 33. 


The recordari in replevin is filed by the filazer, in ocher 
actions by the an Barnes, 222. 


By Accedas ad 8 


If the plaint be in the court of another lord, it may be re- 
moved into B. R. or C. B. by recordari to the ſheriff, com- 
manding him quod accedat ad curiam et in plena curia 2 re- 
cordari facias, te, F. N. B. 70. B. As if it be in the hun- 
dred-court, wapentake, tithing, &c. 1. 

But it cannot be removed by an accedas ad curiam, which 
bears date before the plaint entred. Id. 71. d. Nor two 

laints by one recordari. Bro. recordare 11. 3 H. 7. 14. 4. 
Nor, if there is a material variance between the plaint and 
recordari in the name of the court, or of the parties. Dalt. 
* ſhall it be removed out of a court, which is not the - 
king's court, without cauſe, neither by the Ts; nor the 


defendant. Reg. 85.6. 2 Inft. 339. 
7. Declaration in Replevin. | 

The declaration in replevin may be laid in the county 
where the cattle or goods were taken, or in the county into 
Which they were driven after the taking. F. VN B. 69. . 

Two perſons who have not 1 intereſt, cannot join in 

replevin. Co. Lit. 145. 6. 4. 16. a. | 

The declaration in replevin ought to mention the place in 
which the taking was. 1 Sid. 9. And, if it is omitted, the 
defendant may demur to the declaration. So, if there is a 
blank for the place. Pl Com. Dig. 292. 

ev 


So, if it mentions ſeveral cattle N in A. and B. forall. 
the cattle cannot be taken in both places; but the declara- 


tion muſt fay how many were in one, and how many in the 


other 7 1 K. Lit. 37. 
Var. II. G 1 
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If it mentions a place in A. and by replication avers, that 
the ſame place was in B. it will be a departure. R. 1 Sid. 10. 
If the defendant avows in another place, he muſt traverſe 
the place in the declaration. R. upon a general demurrer. 
Lut. 1150. 9. H. 6. 39. 6. 
But the omiſſion of the place or vill, will be aided, if the 
defendant does not demur for that. R. 1. Sid. 9, 20. 

It muſt be conformable to the original ; and therefore, if 
the original is for hegt, and the declaration for an horſe, it 
is error. R. Cro. El. 330. 

Or, if the original is in the detinet, and the declaration in 
the detinuit. Lut. 1150. Vide ante, No. 1. 

It muſt mention the cattle, or goods, demanded, with ſuch - 
certainty, that the ſheriff may make deliverance of them. 

And therefore if it is for 100 ſheep, ewes, and wethers, 
without ſaying how many of each ſort, it is bad. R. Al. 33. 
Carth. 218. It muſt mention the ſpecies of cattle; as, ſheep, 
ewes, &c. Carth. 218. And the value. Per Ellis. Id. 

If the cattle, taken, are returned, the declaration ſhall ſay, 
wherefore he took, Qc. and unjuſtly detained them againſt gages 
and pledges, until, &c. 1 Saund. 347. 
If they are not returned, it ſhall be, wwherefore he took, 
c. and ſtill detains againſt gages and pledges, omitting until, 
c. Raft. Ent. 560. Co. 610. ö. | 

So, if only part are returned, it ſhall ſay as to that detain- 
ed until, c. and for the reſidue, and flill detains. Co. Ent. 

G11. 6b. 613. 4. | 

If the declaration is in the detinet, the plaintiff ſhall reco- 
ver the value of the cattle, damages for the taking, and coſts. 
F. N. B. 69. L. | | | 
But he cannot recover the cattle in ſpecie, but only the 
value. Dalt. 84. ' 

If the defendant appears upon the withernam, the plaintiff 
ſhall count upon the writ of withernam. Dy. 189. a. Co. Ent. 
61 1. 3. 613. a. And thereon pledges may be found for deli- 

very of the cattle taken upon the wvithernam, and alſo for the 
cattle eſloined. Co. Ent. 611. b.613. a. 

And the delivery ſhall be pledged before avowry. Per Dy. 
Dalt. 65. 

II — declaration is only for part of the cattle, the de- 
fendant may avow for them and the others, and pray a vrit 
to the ſheriff immediately for the others, if replevin was 
made of them. 
8 Four- 


e 
Fourteen ſkimmers and ladles, and three pots and covers, 
is ſufficient certainty. Stra. 1015. B. R. H. 119. 
Though huſband and wife jointly cannot maintain replevin 
for taking the goods of huſband and wife; yet if defendant 
avows, it ſhall be interided that the taking was before the 
coverture, and that rhey had then a joint pro Did. 
F And in that caſe the taking muſt be laid 2 their damage. 
me. | * 
The taking need not be laid in the place where the taking 
originally was, any other place where the cattle were in the 
defendant's cuſtody, is good. 2 Wilſ. 354. Vide poſt. No. 9. 


8. Pleas in Replevin. 


'To replevin the defendant may plead in abatement, or in 
bar. In abatement, that he took in another county. Th. Br. 65. 
Vat he took in another place, with a traverſe of the place in 
which, &c. Afb. Ent. 474. Mod. Ra. 102. Vide ante No. 7. 
To which the plaintiff may join in iſſue upon the traverſe. 
Aſht. 475. or reply that the place is known as well by one 
name as the other, but vide infra No. 9. | 

That the place in which, Wc. is in another vill. R. 2 H. 6. 
14. a. So in abatement the defendant may plead pro in 
him and not in the plaintiff. Co. Ent. 314. b. So, if there are 
ſeveral cattle, the defendant may plead that the property of 
part is in him. Ae | 

So the defendant may ſay that the property is in a ſtranger 
and not in the plaintiff, Or in the plaintiff and a ſtranger. ; 
If the defendant claims property before the ſheriff, he m 
return it upon the alias replevin, and thereupon a writ 4 
proprietate probanda iſſues; for the property cannot be tried 

but by writ. 5 Com. Dig. 293- 7 
This writ iſſues out of chancery or out of B. R. or C. B. 
Dy. 173. a. When it iſſues out of chancery, it is an original, 
and goes upon the ſheriff's return to the alias replevin. IA. 
When it iſſues out of B. R. or C. B. it is judicial, and 
granted to the party upon the ſherift's return. Id. And is on- 
ly an inqueſt of offiee, upon which, if it is found for the 
' plaintiff}, the ſheriff muſt make deliverance to him. Co. Lit. 
145. 5. 7 H. 4, 45-6. e 
If it be found for the defendant, the ſneriff does not pro- 
ceed. Co. Lit. 145. b. Dy. 173. a. Yet the plaintiff may af- 
G 2 terwards 
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terwards proceed i in C. B. upon the writ of replevin, and the 
Property ſhall be tried there. Co. Lit. 145. 6. Tm the 


_ ſheriff returns upon the writ the claim of property. 
| 7 H. 4. 46. a, 


If a man claims property in curia com”, it mult be in per- 
ſon and not by bailiff, or ſervant. Co. Lit. 145. b6, But in 


C. B. he may claim by bailiff. 1 Leo. go. 


In abatement, the defendant may plead bailment to him 
by the plaintiff, for which detinue lies, and not replevin. 5 


; Com. hs 294- 


9. In Bar. 


In bar, the defendant may plead the general iſſue, non cepil. 
1 Bro. Ent. 312. 

So, if the taking was in another place, he may plead non 
cepit, though he ſhall not have any return. Per North. 2 Med. 
199, And if there are many defendants, one may plead non 
cepit. Lut. 1131. Or non cepit to part. 

If the defendant appears after withernam awarded, he may 


plead non cepit; for he is not concluded by the ſheriff”s return 


of elongavit. R. 4. Mod. 183. Salk. 581. 

But he cannot plead non cepit infra ſex annos, for this does 
not anſwer to the detainer. 1 Sid. 81, 2. 

The defendant may plead property in bar, as well as in 
abatement. g Com. Dig. 294. 

And though he pleads property to all the cattle in the 
count, yet upon evidence he may prove a leſs number. 1 
Leo. 43. So he may claim pony; though the ſheriff re- 


turns elongata. Salk. 581. 
So, the defendant may make e for that the pro- 


-perty is in another. R. 1 Lev. go. So he may plead pro- 


y in a firanger in bar. R. 1 Salk. 5. 

If he pleads property, and traverſes the property of the 
plaintiff, iſſue ought to be joined thereon, for a traverſe of 
property in the defendant is not material. R. Skin. 65. Dub. 
but held will after verdi& for the plaintiff. Winch. 26. 

The defendant may plead a releaſe from the plaintiff. A 
releaſe, after the laſt contmuance. Lut. 1142. 

The plaintiff in bar of the avowry may plead a releaſe 
from the defendants, or one of them. Lut. 1143. 

Or a teleafe from him, in whoſeright the defendant AVOWS, 


or makes conuſance. Bid. 


- The defendant may plead a plea in ieee without 


* eonuſance. R. 3. Lev. 205. Lev. Ent. 
152. 


Gap 


n 
152. But then he cannot have a return of the thing taken. 
3 Lev. 205. 1 Rol. 319. J. 20. And, if by matter ex 775 
facto he cannot have the thing taken, he muſt juſtiff. 1 Kel. 
314. J. 35. Or, if he had no intereſt at the time of the diſ- 

treſs. 1 Rol. 3 18. J. 45. 320. J. 5. 2 Cro. 436. 

Cepit in alio loco is a plea in bar, not in abatement; no af- 
fidavit is neceſſary, nor need it be pleaded in four days after 

declaration delivered. Barnes 353. 


10. Avowry. 


If the defendant had lawful cauſe for the taking, the moſt 
proper and uſual courſe is to make avowry or conuzance, 
which is in the nature of a bar. Mad. Ca. 102. 

An ayowry imports a juſtification of the taking in his own 
right. Or in right of his wife. 2 Saund. 195. And in all 
caſes, where the defendant expects a return of the cattle or 
goods taken, he muſt make an avowry or conuſance pro re- 
torno habendo. Mad. Ca. 103. 255 

And therefore, if the defendant pleads a taking in another 
place, he muſt make an avowry, pro ret habend'; for ithe 
plaintiff, having alledged the property of the cattle in him- 
ſelf, ſhall not loſe them without cauſe. 39 H. 6. 35. 1 Salk. 
93, 4. 80, if he demurs for want of a place alledged. R. 
35 H. 6, 40. So in all cafes where he pleads in abatement 
matter collateral to the action. 1 Salk, 94. 12 

The title of the avowry or conuſance to have a return 
cannot be traverſed, 1 Salk. 93, 4. 5 | 

But, if the defendant pleads property in himſelf as he 
thereby directly falſifies the ſuppoſed property in the plaintiff, 
he may have return without avowry. 80, if he pleads pro- 
perty in a ſtranger in bar. So, if the plaintiff is nonſuited 
before declaration, whereby avowry is prevented, the de- 
fendant ſhall make a ſuggeſtion what cattle, &c. were taken, 
and have a writ pro retorno, if the ſheriff n/fare poterit alle- 
gationem fore veram. 5 Com. Dig. 295. ; 

So, if the plaintiff declares for a leſs number of cattle or 
goods, he ſhall make ſuch ſuggeſtion for the cattle, &c, 
omitted. Ray. 34. — WT $44 


Here it may not be improper to obſerve that by 11 Gee. 2. c. 19. the ſheriff 
on diſtreſs for rent, is to take a replevin bond with ſureties, which by $ 23. 
is to be aſſigned to the avowant or perſon making copuſance, if he has 
90. gn But if plaintiff is nonſuited, before avowry or conuſance, the 
bond is not aſſignable, but mult be ſued in the name of the ſheriff, 


= SO, 


\ 
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So, if the plaint is removed by recordari, into C. B. and 
the plaintiff does not declare there. Id. EH 

If a man, who takes a diſtreſs, has no intereſt, he can- 
not avow in his own name : As, if the ſuperviſor of a com- 
mon, diſtrains according to cuſtom upon a ſurcharge of the 
common, he cannot avow in his own name, 1 Kol. 318. . 
4 6 1 
"But a man may avow, though his intereſt is determined 
after the diſtreſs, before the replevin. Id. 319. J. 20. 
When defendant avows at a different place to have a re- 
turn, he muſt trayerſe the place in the count ; but when he 
does not infiſt on a return, he may plead non cepit, and prove 
the taking at another place. Stra. 507. 

If the plaintiff dies after declaration, and before avowry, 
there cannot be a writ de ret habend*, but defendant ma 
diſtrain again. 2 W3l/. 83. * 

The defendant may have leave to withdraw his avowry, 
and plead property in a ſtranger. Barnes 348. 


11. Conuſance. 
Conuſance imports the juſtificatian of the taking in an- 
other right. 

And therefore one defendant may avow, and the other 
make conuſance in his right. And if one avows and the other 
makes conuſance, without ſaying as bailiff of the former, 
and entire damages are given, it will be error. R. Yelv. 108. 

If the defendant makes conuſance as bailiff or ſervant, he 
needs not ſhew his authority. 4 Mad. 378. If he makes it 
as bailiff to the king, a patent need not be alledged. Bro. 
Bailiff. 1. Or, as bailiff to a corporation, he need not al- 
ledge a deed. R. 3 Lev. 107. Nor ſay per eorum precep- 
tum. Id. Or ſhew how incorporated. II. 
And it is not traverſable, generally, whether he was bai- 
liff, or not. R. Cro. El. 14. It is not traverſable, where he 
juſtifies in treſpaſs or replevin, as bailiff, in a cloſe which is 
the freehold of a ſtranger. 1 Salk, 107, ON 

But where he took contrary to the will of his maſter, up- 
on ſuch inducement it may be traverſed. R. 3. Lev. 20. 
So, it may be traverſed, that he took as bailiff to another, 
and not to A, R. 1 Leo. 50. R. 2 Leo. 196, 216. 

That he took of his own wrong, ab/que hoc, that he took 
as bailiff, for this is material, where the taking is of cattle. 
R. 1 Salk. 107. | | 
| wand I 
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If the defendant ſays bene advecat, toe. for bene 3 

it is form only. 2 Cro. 372. | 

If he ſays bene cognovit captionem in prædicto laco, without | 

Ni quo, Wc. it will be well. R. 2 Mad. 4 5 

e does not deſcribe how many acres the locus in que 
contains, in his avowry, it will be well. R. Lut. 1232. 

Avowry or conuſance ought to make a good title in omni- 
bus, for it is founded upon the right. Carth. 74. For it is 
in the nature of a count and muſt contain ſufficient matter to 
have 2 return. 7 Co. 25. a. And therefore if he avows for 
homage, he muſt make a title to homage. 5 Com. Dig. 296. 

If the replevin is, that he took the cattle and goods, and the 
defendant avows or makes conuſance of the taking of the 
cattle and goods, but his juſtification goes only to the cattle, 
without ſpeaking of the goods, it will be bad. R. 5 Med. 
77. 80, if the replevin - that he took the beaſts, cattle, and 
| goods, and he makes ayowry or conuſance of the cattle only 

it will be bad. N. 4 Med. 402. | 

If the avowry or conuſance is bad, thedefendant ſhall have 
no return, though the replevin is alſo bad, and the declara- 
tion therein hed for defect, R. Show. 99. 

Two defendants cannot make feyeral avowries for the 
ſame thing, each in his own right, for each cannot have 
judgment, ſeverally, for the ſame thing, 5 Co. 19. a. Sed 
qu? 

The avowry need not be for the fame cauſe, for which 
the taking was; for if a man diſtrains for one cauſe, he may 
afterwards avow for any other cauſe, for which the taking 
was juſtifiable. 3 Co. 26. a. 2 Leo. 196, 

So, an avowry for rent, if it appears that part is not in ar- 
rear, will be good for ſo much as is due, upon demurrer, 
1 Sand. 287. Otherwiſe, if he avows for an intire rent, and 
it appears that he has title only to two parts. 1 Sand, 286. 
R. Mo. 281. Or, if he avows for 30. part of the rent for 
half a year, without ſhewing that the refidue was ſatisfied, 
R. 4 Mod. 4 

If a diſtreſs ; is made for a year's rent, the landlord may 
avow for three quarters, only, or any leſſer part. But if it 
is doubtful how much is due, as under the fat. 4 Ann. c. 16. 
he may by leave of the court, make ſeveral avowries, he 
| had 
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had better ſo do, avowing for a year, three quarters, half a 
year, Sc. | 4%; 

By the 11 Gee. 2. c. 19. f 22. Such avowry, (as well ag 
for fervices) may be general, i. e. without ſtating a zitle, 
only an holding, &c. as tenant, 

If a man ayows pro cer“ letee, and for a fine far not pre- 
ſenting, where it appears that the fine was exceſſive, he 
* ſhall not have a return. 11 Fo. 45, | 


An avowry for rent in arrear at the time of the taking is 
ſufficient, witliout ſaying, and ftill being in arrear. R. Dalt, 


2. | 

If the avowry is for rent due at Mzichaelmas, and the 
diſtreſs is alledged before Michaelmas, and judgment for the 
avowant, it may be amended after error brought for it. R, 
Salk. 580. But, if it is not amended, it will be error, 
where he takes judgment for the whole rent till Mzchaelmas, 
R. Id. 

If the avowry or conuſance is by 9 when the de- 

fendant was an infant, the plaintiff may plead it in abate» 
ment, R. 1 Salk. 93. | 


12. Avowry. 
For Rent and Services, 


The moſt uſeful avowry is upon diſtreſs made for rent, 
or ſervices, _ | F535 

At common law the defendant, in ſuch avowry muſt have 
alledged in certain, what lands were held of him, or of his 
lord, and by what tenure, and many niceties in various 
caſes, attended ſuch avowries. As two ſtatutes have in a 
great meaſure rendered the learning on this head almoſt 
uſeleſs, I ſhall only give abſtracts of thoſe ſtatutes, and re- 
fer the curious reader to 5 Com. Dig. 296, 7, 8. 55 

By the ftat. 21 H. 8. c. 19, It is enacted, That where 
any lands, tenements, and other hereditaments, are holden 
by any perſon, or perſons, by rents, cuſtoms, or - ſervices, if 
the lord of whom they are holden, diſtrain for any ſuch 
rents, cuſtoms, or ſervices, and replevin thereof be ſued, 
he may avow, or his bailiff, or ſervant, may make conu- 
ſance or juſtify for taking of the diſtreſs, upon the ſame 
lands, &c. ſo holden, as in lands or tenements within his 
fee or ſeignory, alledging in the ſaid avowry, conuſance, 
and juſtification, the ſame manors, lands, and tenements to 
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be holden of him, without naming of any perſon vertain to 
be tenant” of the fame, and without making any avowry, 
juſtification, or conuſance upon any perſon certain. 8 

upon every writ ſued of ſecond deliverance. ide 9 Co. 33. 

a, 6 Co. 59. 5. Co. Lit, 268. 5 9 Co. 22. a. 36. a, 65. 24. 

By the fat. 11 Ges. 2. c. 19. g 22. It is enacted, That 

it ſhall be lawful for all defendants in replevin (in caſes of 
diſtreſſes for rent, quit-rents, relieſi, heriots, and other ſervices) 

to avow or make conuſance generally, that the plaintiff in 
replevin, or other tenant of the lands and tenements, 
whereon diſtreſs is made, enjoyed the ſame under a grant 

or demiſe, at ſuch a certain rent, during the time wherein 

the rent diſtrained for incurred, which\rent was then, and 

{till remains due; or that the place where the diſtreſs was 
taken was parcel of ſuch certain tenements, held of ſuch 
honor, lordſhip, or manor, for which tenements, tbe rent, 
relief, heriot, or other ſervice diſtrained for, was at the / 
time of ſuch diſtreſs and {till remains due, without further 
ſetting forth the grant, tenure, demiſe, or title of ſuch land- 

lord or landlords, leſſor or leſſors, owner or owners of ſuch 
manor. On plaintiff being nonſuited, diſcontinuing, or 
_ judgment againſt him, defendant to recover double 
coſts, - | 


I = Bar to Avowry for Rent and Services. 


— 


To avowry for rent and ſervices, the plaintiff in bar may 
diſclaim. 9 Co, 34. 56. $0 he may diſclaim, 2 and 
thereupon ſhall have judgment; but the lord may have a 
writ of right upon the diſclaimer. Mod. Int. 306. Or con- 

fels the avowry. Id. 319. Or plead, out of hit fee, gene- | 
| cally. R. 28 Hen. 6. 10. So he may plead, our of br fees - Mi 

without diſclaiming, which will be perilous, - Or he may 4 
confeſs the tenure in part, and trayerſe the tenure modo et 
forma, And, if it is found for the plaintiff, he ſhall have 
judgment, though the avowry was for rent, the tenure by 
which was confeſſed. 5. Com. Dig. 298. 

If he alledges tenure for part of the land, he may alledge 
chat this and other land is held by ſuch ſervices, and tra- 
| / verſe that only part is ſo held. 9 Co. 35. 5. 80 he may 
confeſs the tenure and traverſe the ſeiſin. 9 Co. 33. a. 

But the plaintiff cannot traverſe the ſeiſin of ſervices ge- 
nerally. 9 Co. 34. b. 22 H. 6. 3. Fitzh, avowry. 15. For, 
if the lord had not ſeiſin of the ſervices, the plaintiff ought 
to confeſs the ſeiſin and traverſe the ſeiſin. 9 Co. 33. 5. 
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So fincg the fat. 32 H. 8. c. 2. he may plead, never 
ſeiſed within 50 years. 8 Co. 64. b. Mod. Int. 322. 3, 4, & 5 
Ann. c. 16. F 16. 

If he was ſeiſed only for part of the ſervices, he may 
plead that the tenure was by part, but never ſeiſed for the 
reſidue within 50 years. 9 Co. 34, 5. 

He cannot plead tenure of a ſtranger, and traverſe the 
tenure. 9 Co. 35. a. R. 10. H. 6. 6. ö. for he muſt dif. 
claim, or plead, out of his fee. 10 H. 6. 6, 7. | 
But this plea is not good, if the avowry is for caſual 
ſervice, as fealty, &c, R. 3: Lev. 21. So, it the tenancy is 
granted by fine, &c. to the king, the lord cannot avow 
generally for rent-ſexrice. R. 1. And. 160. 

80 now fince the fat. 21 H. 8 c. 19. The plaintiff in 
replevin in bar to avowry for rent, may plead nothing in 
arrear. R. Ray. 254, &c. Though he does not make any 
title to the land, Id. 258. Though he is only leſſee for 
years, or a ſtranger. R. 254. : 

So he may plead all pleas, which he had by the common 
law, except diſclaimer, 2 Cre. 127. Co. Lit. 268. ö. As, 

- he may plead, out of his fee, 2 Cro. 127. Mod. Int. 303. 
Or traverſe the tenure. 2 Cre. 127. D. that he ſhall plead 
no plea, but a diſclaimer, or out of his fee. Mo. 870. 

©. If the plea of diſclaimer is not taken away by the 
fat. 21 H. 8. c. 197 l | 

The plaintiff may plead in bar to an avowry, de /on tort, 
with a traverſe that the /ocus in quo, & c. is parcel of the te- 
nements alledged to be held. Raft, Ent, 556. ö. 

But by the common law before the 21 H. 8, c. 19. a 
ſtranger to' the avowry, viz. he, upon whom the avowry 
was not made, could not diſclaim. Nor could plead, out 
of his fee or any thing tantamount. 22 H. 6. 2. J. Nor 
nothing in arrear. Id. Nor levy by diftreſs, and fo nothing in 
arrear. 22 H. 6. 3. a. | 

But in theſe. caſes he ought to pray in aid of the very te- 
nant, and then diſclaim or plead theſe pleas. 22 H. 6. 22. b. 

So plaintiff to an avowry for rent upon him as very te- 
nant, cannot ſay nent ſeiſie, for this amounts to a diſclaimer, 
and therefore he muſt diſclaim. 21 H. 7. 20. a. 

If on avowry for non-payment of rent, a plea in bar is de 

injuria ſua propria, abſque hoc ; that the aforeſaid R. took, &c. 
that he did not take, is no good traverſe : he ſhould purſue 
his title, and de injuria ſua propria is enough. Fort. 362. 

On avowry for rent, and iſſue thereon, plaintiff cannot 
give evidence to ſet off a mutual debt; but by way of ſpe- 

p cĩ a 
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cial plea to avowry, he may plead mutual debt of more 
chan the rent. Barnes 450. 


14 For Relief, De. 


Thefdefendant avows for relief like as for other ſervices. 
Vide ante, No. 11. 

He need not make mention of the relief in his avowry, 
but of the tenure only; for the relief is incident to it. &. 
3 Lev. 145- And if it be ſevered by releaſe, &c. it mult 
be ſhewn on the other ſide, Ia. | 

I need not ſtate the common law on this ſubject. No 
man will be unwiſe enough to ayow as at common law, 
when he may avow under the „at. 11 Geo. 2. c. 19. f 22. 
Vide ante, No. 11. 


15. For a Rent Charge. 


A rent=-charge is where the owner of the rent hath no fu- 
ture intereſt, or reverſion expectant in the land; as where a 
man by deed maketh over to others his whole eſtate in fee 
ſimple, with a certain rent payable thereout, and adds to the 
deed a covenant or clauſe of diſtreſs, that if the rent be in 
arrear, it ſhall be lawful to diſtrain for the ſame. In this 
caſe the land is liable to the diſtreſs, not of common right, 
but by virtue of the clauſe in the deed: and therefore it is 
called a rent-charge, becauſe in this manner the land is 
charged with a diſtreſs for the payment of it. Co. Lit. 142. 
I think this does not come within the meaning of the 1 1 Geo. 
2. c. 19. ſor a general avowry, becauſe here is not any tenancy. 
I oaks e to ſtate the manner of avowing. 2 
If the avowry be for a rent-charge, the avowant muſt 
ſnew his title to the rent: As, by a grant to him in fee, or 
in tail, or for life. Co. Ent. 590. By deviſe to him, or his 
wife. 2 Saund. 195. . 

By grant or deviſe to ſuch an one, under whom the de- 
fendant derives his title. By grant or deviſe to ſuch an one, 
to whom the defendant is executor or adminiſtrator, and 
avow for arrears in his life-time. Win. Ent. 1015, 

So, he ought to ſhow that the locus in quo, c. is parcel 
of the land charged; for to ſay quad eff et tempore quo, Ec. 
fuit, is not ſufficient z for this imports no more than that it 
was ſo at the time of the diſtreſs. R. 2 Vent. 150 4 Med. 
150. But the avowant need not alledge ſeiſin of the rent, 
where the commencement appears by deed. 8 Co. 65. a. 

| As, 
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As, if he avows for a rent-charge. Id. Or for rent reſerved 
upon a gift in tail, 1 Rol. 314: J. 10. Or upon a demiſe 
for life or years. 5 Com. Dig. 299. 
Dr for a rent in fee, reſerved by deed, upon a conveyance 
in fee. R. 8. Co. 65. | 
So, if the rent is reſerved by act of parliament. Cre. Car. 


81. ä 
In bar to an avowry for a rent- charge, the plaintiff ma 
ſay, Quod non e | 1 E d 
He may demand oyer of the grant and demur. 
He may ſay that the grantor was ſeiſed in tail, &c. and 
traverſe the ſeifin in fee. 
That the rent was extinguiſhed by a fine. 
That he made a legal tender. 5 Fom. Dig. 300. 


16. For Rent upon a Reſervation. 


As the party may avow under the fat. 11 Geo. 2. c. 19. 
{Vide ante, No. 12.) I ſhall not ſtate the ancient law, but 
f only refer the curious to 5 Com. Dig. 300. | 


17. Bar to an Avowry for Rent upon a Reſervation. 


In bar to an avowry for rent reſerved, the plaintiff ma 
plead as in bar to debt for rent: As, non demiſit. Clift. 641, 
2 Saund. 312. | 


Nothing in Arrear. 


Nothing in arrear for part of the rent, and tender of the 
reſidue. Clift. 646. That the avowant afterwards uſed or 
fold the cattle or goods diſtrained. Lut. 1423. 

After iſſue joined upon a plea in bar to the avowry, the 
court will not ſuffer the plea to be withdrawn, and the avow- 
ry confeſſed, without conſent, for the avowant will loſe his 
coſts. Skin. 594- 8 
Nil habuit in tenemontis is no plea (even for a ſtranger) 
ſince the 11 Geo. 2. c. 19. The ſtatute has taken away the 
tenant's right to controvert the defendant's title in replevin, 

EF .  Fide the caſe of Sullivan v. Stradling. 2 Wilſ. 208, &c, 


18. For Damage Feaſant. 


| If the defendant avows or makes conuſance for damage 
feaſant, he muſt ſhew that the place where, &c. is his 1 
: Old, 
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hold, or the freehold of B. underwhom he makes conuſance. 


Vide Lut. I 140. WE. 1 8 
And if he ſays that he himſelf or B. was ſeiſed, he muſt 


ſay of what eſtate, in fee, tail, or for life. R. Lut. 1243. 


1 9. Bar 4 
His Freehold. 


To this avowry the plaintiff may ſay in bar, that it is his 
freehold. 5 Com. Dig. 300. | | 

Or the freehold of A. and by his licence he put his cattle 
there. 1 Co. 64. a. 

Or a ſpecial title by deviſe, fine, demiſe, &'c. 5 Com. Dig. 
300. 


20. Tender of Amends. 


So the plaintiff may plead in bar, tender of amends. 

If the defendant pleads that he was ſeiſed of three acres 
in loco in quo, &c. it is ſufficient, without ſaying how many 
acres the locus in quo had. R. upon ſpecial demurrer. Lut. 
1232. 


— 


21. Bar ly Common. 


In bar to an avowry for damage feaſant, the plaintiff may 
ſay that he is intitled to common in the place where, c. 


and this common appendant or appurtenant. Common by 


reaſon of vicinage. 5 Com. Dig. 301. And he muſt ſhew 
in what vill the land lies, to which he claims common. R. 
2. Cro. 238. 

The plaintiff may plead that his leſſor is intitled to com- 
mon for him and his tenants. Co. Ent. 573. b. 

But he muſt ſhew how, and the nature of the common. 

If the plaintiff preſcribes for common, he muſt make a 
good title to the common. And for common appendant or 
appurtenant, he muſt ſhew a feifin in fee of the land to 
which he claims common, and then alledge that he and all 
whoſe eflate he hath, &c. time whereof, &c. have had com- 
mon in ſuch place, Sc. 1 Saund. 346. Col. Lit. 113.6. 

If he claims common in groſs, be need not alledge ſeifin 
of the land, but only that he and all his anceſtors have had, 

| 3 time 
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time whereof, &c. common in ſuch place, c. 1 Sawnd, 
46. | 
: If a copyholder claims a common in another nianor, he 
muſt alledge ſeiſin in his lord, and that he for himſelf, and 
his cuſtomary tenants has common in ſuch place, c. Vid: 
2 Sound. 326. If he claims common in a waſte of the ſame 
manor, he muſt alledge it by way of cuſtom. Co. Lit. 113. b. 
And he need not ſhew what eſtate the copyholders have in 
their cuſtomary tenements. R. 2. Saund. 326. 

If the plaintiff is a leſſee for years, he mult alledge a ſeiſin 
in his leffor, who has the fee, and preſcribe in him and all 
thoſe whoſe gate, fc. and then derive the term to himſelf, 
Sc. for, if he alledges a preſcription in himſelf it is bad. 
R. Cro. Car. 599. So he muſt alledge a preſcription for 
common, time whereof, &c. where it is contrary to common 
right. As for common appurtenant, or by reaſon of vici- 
nage; and it is not ſufficient to ſay, all have had and been ac- 
euſtomed to have, without more. XR. Lut. 161. 

If he preſcribes for common appendant, he ought to claim 
it only for cattle levant and couchant. R. Lut. 1359. R. 1. 
Sid. 313. But, if he preſcribes for common appendant to 
an houſe or cottage, it will be well, for this compriſes an 
land. R. 1. Salk. 169. Semb. 1. Brownl. 198. And for 
cattle, /evan? and couchant is ſufficient, without other cer- 
tainty. R. 1. Brownl. 298. 

So he muſt alledge uſer of his common according to his 
preſcription : As if he claims common for cattle /ewvant and 
couchant, he muſt ſhew that the cattle put there were ſevant 
and couchant. 1 Saund. 28. R. H. 10 Ann. in C. B. 5 Com. 
Dig. 3o1. | 

But the omiſſion ſhall be aided after verdict. 1 Lev. 196. 
R. t. Saund. 227. R. 2. Cro. 44. | 

If he claims common appurtenant for a certain number 
of cattle, without ſaying levant and couchant, he need not 
ſhew that they were 2 R. 2 Cro. 27. 

If the plaintiff claims common for all commonable cattle, 
he muſt ſhew that the cattle put there were ſo. Semb. Lui. 
1470- | 

If he claims common, from the time of cutting and car- 
rying away the corn, till the land is ſown again, he muſt 
ſhew that the cattle were put there within that time. K. 
2 Cro. 637. Vide Pl. Com. 33. 6. And he muſt ſay that 
no part of the land was fown again. 2 Cro. 637. 

Repli- 
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To a preſcription for common the defendant may reply 
de fon tort, with ſa traverſe of the preſcription. R 

Or with a traverſe of the /evancy and couchancy ; for this 
goes to the giſt of the juſtification. 5 Com. Dig. 302. 

The foddering of the cattle in his yard'is evidence of their 
being levant IF couchant. 1 Salk. 169. 


22. Bar by Way. 


In bar of an avowry for damage feaſant, the plaintiff may 
preſcribe for a way. And he muſt ſhew what way he claims 
in certain: As whether it be for horſes, carriages, &c. 


And the terminus a quo, and ad quem, &c. 
Replication. 


To this bar the defendant may reply de ſon tort, and tra- 


verſe the preſcription. | | 

Or acknowledge the way, and ſay that the treſpaſs was 
extra viam. Bro. Ent. 297. 

If the defendant traverſes the preſcription, the plaintiff 
ſhall join iſſue upon the traverſe. 

If he pleads extra viam, the plaintiff may rejoin to it not 


guilty, Bro. Ent. 297. 


23. By force of a Warrant or Commiſſion. 
The defendant may make avowry by authority of the 


commiſſioners of ſewers. 5 Com. Dig. 302. 
By the fat. 23 H. 8. c. 5. The defendant may avow ge- 


nerally, that he took by authority of commiſſioners of ſewers, 


for an aſſeſſment by ſuch commiſſioners. Co. Lit. 283. a. 
But, if the defendont waives the ſhort pleading allowed 
by the ſtatute, and ſhews the ſpecial matter, he muſt plead 
all things ſufficiently, otherwiſe it will be bad. zi. 12. 
Lut. 1180. 
The defendant may avow by virtue of a warrant to diſ- 
train for the poor's rate, purſuant to the fat. 43 El. c. 2. 
So by force of a warrant upon a conviction for fraud in 


the exciſe. Lev. Ent. 152. 
80 


„ 

$0 by authority of any ſtatute giving a diſtreſs, of which 

there are, nu, a great many, but which it's unneceſſary to 
enumerate. | | X | 


24. For an Amerciament. 


The defendant may make avowry for an amerciament : 
As, for not appearing at a leet. 5 Com. Dig. 302. 

For departing, when ſworn upon the homage, before 
verdict given. Co. Ent. 5 70. b. For refuſing to be conſta- 
ble. Co. Ent. 572. a. 5 Mod. 124. 

So for an amerciament for ſtopping a way, or other offence 
preſented. Co. Ent. 573. a. Or for taking inmates. 

In an avowry for an amerciament, the defendant muſt 
ſhew the or court Icet, where impoſed, to be duly held. R 
Cro. El. 245. and before whom. R. 1 Breton. 198. Semb. 
5 Mod. 96. And over whom it has juriſdiction. R. Skin. 393: 
Ik it is impoſed for a refuſal of an office, it muſt be ſhewn 
that he had ſpecial notice of his election thereto. R. 5 Mad. 
RIDE: | | | | 
It muſt be ſhewn that there was good cauſe for the amer- 
ciament: As, that it was for an offence within the leet. 
R. Hob. 129. | g 

In replevin it is not ſufficient to ſay, that he was preſented 
for ſuch an offence, but it muſt be directly averred that ſuch 
an offence was committed. Otherwiſe, in treſpaſs. 5 Com. 
Dig. 303. | 

And although he was guilty, is not a ſufficient averment. 
Tg. 109. ; ; 

If the amerciament is general, ideo in miſericordia, and 
afterwards affrered, it is ſufficient. R.-1. Salk. 56. Or, if 
it is aſſeſſed at a ſum certain. Per Hole. Sho. 62. Vide infra. 

u. If the amerciament ſhould not be at a certain ſum, 
which the affeerors may afterwards reduce? Vide Hob. 129. 

He muſt ſhew that the amerciament was affeered wi 
aſſeerors. R. 3. Lev. 19. Adm. Mod. 89. And he mu 
ſhew the names of the affeerors. R. Kel. 66. a. So, the 
names of the ſuitors before whom preſented. R. 3 Leo. 8. 
So he muſt ſhew the precept. And where made. 5 Com. 
Dig. 293. EA | 

If the defendant avows in replevin, as bailiff for an amer- 
ciament, he muſt aver that the defendant was guilty, for 
here he is an actor; though in treſpaſs it is not neceffary, 
for there the conviction juſtifies the officer. Srra. 847. 

e 
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Tee atendment muſt be by the coutt, not by the jury, 
4 0 Wh be dot WR ee 


. E C, | 
The my == may make avowry for a cuſtomary demand: 
As, for a fine due by cuſtom upon alienation.  '2 Vent, 132. 
So, for a fine impoſed by the leet, &c. for a contempt. 
So for a toll due by cuſtom. So for an heriot due by cuſtom. 
Or for heriot-ſervice. So for breach of a bye-law. 5 Com. 
„ | | 007 Rong 
6 5 if the avowry is for a thing done againſt common 
right, a cuſtom muſt be alledged to diftrain for it. R. 1. 
Vet, where the avowry ſhews that the duty is due, it is 
ſufficient without alledging performance of that, which was 
the conſideration for the duty: As, if it ſays that a borough 
in conſideration of maintaining the port ſhall have toll, &c. 
it need not alledge that the port was in repair, for it is ſulh- 
cient that they are bound to repair it. R. 1 Salk. 249. 


26. Judgment in Replevin, 
Pr the Plaintiff. 


If thert be judgment for plaintiff for want of a replication 
to the bar to the ayowry, or upon a demurrer, a writ of in- 
quiry of damages ſhall be awarded. | 
380, if the defendant, reha verificatione, cognovit ation « 
em, or there is judgment againſt him by nihil dicit, &c. 

Or at the requeſt of the 8 by the aſſent of the de- 
fendant, the juſtices may aſſeſs the damages without a writ 
of inquiry, 5 Com. Dix 30g. res 
If the Judgment is upon a verdict, the jury uſually aſſeſs 
the damages. 2 Saund. 315, or the jury after verdict may 
be diſmifſed, and damages aſſeſſed by the juſtices, with 
the defendant's conſent. 5 Com. Dig. 303. In fact, this 
8 aſſeſſment by the court, is a confeſſion of the de- 
fendants. | | 

If the jury do not aſſeſs rung oY the plaintiff may make 
a ſuggeſtion upon the roll that the cattle are ftill detained, ' 
whereupon a writ ſhall go to inquire of the value of the cat- 

tle and the 8 upon which the plaintiff ſhall have 
judgment for both. 5 Com. Dig. 303+ | we.) 
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If there is judgment for the plaintiff in replevin, quad ad- 
buc detinet, by default after appearance, there ſhall be a ſpe- 
cial writ of inquiry for the value of the cattle, or goods, and 
damages. F. N. B. 69. L. Co. Ent. 611. a. 

But where the taking was lawful, the damages ſhall be 
only for the detainer: As, in replevin for goods taken da- 
mage Fe. and detained after amends tendered. F. N. B. 


69. F. G. 
27. For the Defendant. 


If there is judgment for the defendant upon a demurrer 
or verdict, or the plaintiff is nonſuited, the defendant ſhall 
have return irrepleviſable. 5 Com. Dig. 304. Vide poſt. 29. 
As to writ of ſecond deliverance, Vide ante, No. 4. 

The defendant ſhall have return, though he pleads non 
cepit after a withernam awarded. Salk. 581. Or claims 
property. 1d. | | | 

If the plaintiff is nonſuited, when the defendant avows 
for rent, the court may aſſeſs damages, without a writ of 
inquiry. 3 Leo. 213. Sed qu. de Hoc. | 

By the For. 17 Car. 2.c. 7. Upon diſtreſs for rent upon 
the lands chargeable, if the plaintiff in replevin, by plaint or 
writ depending in any court at Weſtminſter, be nonſuited be- 
fore iſſue, the defendant may make ſuggeſtion in nature of 
an avowry, or conuſance to ſhew cauſe of diſtreſs; and the 
court ſhall award a writ to inquire, &c. What arrear, and 
the value of the diſtreſs, of the execution of which, 15 days 
notice ſhall be given to the plaintiff or his attorney. 

By the ſame ftatute, on the return of the inquiſition the 
defendant ſhall have judgment to recover the rent in arrear, 
if the goods diſtrained amount to it, otherwiſe to the value 
of the diſtreſs with full coſts, for which he may have execu- 
tion by fieri facias, elegit, &c. 1 Saund. 19g. 

By the ſame ſtatute, if the plaintiff: be nonſuited after a- 
vowry, or conuſance, and iſſue joined, or a verdict be for 
the defendant, the jury who were to try the ifſue ſhall-inquire 
what arrear, and the value of the diſtreſs, and on return the 

defendant ſhall have judgment for the arrears mentioned in 
the avowry or conuſance, if the diſtreſs amount to that va- 
lue, otherwiſe to the value of the diſtreſs, and his full coſts, 


and execution ut ſupra. 


If the avowry is for rent-charge, as well as for rent ſer- 
vice, the jury ſhall inquire what rent was in arrear, and the 
value of the cattle diſtrained. Adm. 1. Lev. 255,  _ . 

5 - | I | 
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If the avowry is for the poor's rate, or other duty; the ju- 

ſhall inquire how much is due. Semb. 5 Mod. 756. 

But if the jury (where the cauſe is tried), omit inquiring 
what is rent in arrear, it cannot be ſupplied by a writ of in- 
quiry; for it muſt be by the ſame Jury who try the: iffue. 
R. 1 Lev. 255. 1 Salk. 2098. 
lt may be ſupplied by a writ of inquiry, breche avow- 
ry was for the poor's rate, and the plaintiff nonſuited. Salk; 
205. and Vide 5 Mad. 76, 77. 


If the jury (incaſe of rent,) find the value of the diſtreſs, 


and not what rent is in arrear, by which he cannot have 
judgment upon the verdict, yet if he N fit he thall have 
judgment at common law. N. Nay. 170. 1 Sid. 380. 
If the plaintiff is nonſuited for want of a plea in bar, the 
avowant may ſue the ſureties on the bond, and need not 
execute a writ of inquiry for the damages. 2 Wilf/4r.” * 
If the-plaintiff is nonſuited for want of a declaration, and 
retorn. habend. is awarded, and then the plaintiff ſues out a 
writ of ſecond deliverance, yet the defendant may afterwards 
execute a writ of inquiry of damages; for though the writ 
of ſecond deliverance is a ſuperſtdeas to the Torn: babend. yer 
it is not to a writ of inquiry. 2 W116. 97 
If goods diſtrained are not ceplevied, but by Wogen of 
the attornies, remain in the diſtrainet's hands, without writ 
of re. fa. lo. or appearance; after verdict for plaintiff, the 
court will E ph al the r V 8 5 1 
1 4 
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After judgment for the defendint by the common law, a 
writ de retorno habende was awarded, which was irrepleviſa- 
ble, where the judgment was w_ a demurrer, or after a 
verdict. 14. H. 7. 6. 6. . 

But if the judgment was upon a nonſuit — verdict, 
he ſhould — return, but not irreplevifoble., 14. & 34 H. 
6. 5. 24 

15 upon a writ pro. ret. mm the ſheriff cannot find the 
cattle, "here ſhall be a capias in withernam upon the return of 
elongata. 2 Leo 174. 

So, if after withernam in proceſs, the defendant in homine 

ando find bail and pleads, and there is judgment againſt 
him; and he is ſurrendered, he ſhall be detained upon the 
firſt capias in withernam. R. Salk. 582. Or, if he does not 


. H 2 | fſur- 


— 
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ſurrender himſelf, another capias in vvithernam ſhall iſſue 
againſt him. 1d. | 

But, after withernam upon a ret. habend”, if the defendant 
tenders in court the damages affeffed by the j jury, and alſo a 
fine for his contempt, the proceedings y_= the withernany 
ſhall be ſtaid. R. 2. Leo. 174. 

So, after judgment for return irrepleviſable if the owner 
of the cattle or goods renders all that is due upon the judg- 
ment, and it is accepted, there ſhall be a writ of deliv 
for the cattle, r. 2 Inft. 107. So, if he tenders the whole 
upon the judgment, which is aſcertained by the very, 

and is refuſed, he ſhall have detioue. ' Id. 
In. replevin in the county-court, rengoved by recordari, 
atid verdict for the avowant, and inquiry as to the value, 
vant to the, far. 17. Car. 2. c. 7. the avowant ſhall not 
ave the replevin-bond delivered to him to fue the parties; 
but muſt either har judgment and execution for the ſum 
ſettled by the jury, purſuant to that ſtatute, or he mult take 
the ancient remedy, which is to have the writ de retorn 
babend”; and if the ſheriff returns averia elongata, then a 
writ to have a retorn of the beaſts of the pledges; and if 
that is returned nihil, then 4 ped h the ſheriff, 
quod reddat ei tot averia.” H. R $572 

* x bave already made a . who er, dete the fot. 11 
Gro. 2. c. 1g. as the ſheriff is bound to make replevin; on 
good ſureties being taken, if he is not guilty of any laches, 
but takes ſufficient pledges, who pendente lite become inſol- 
vent, ſhall be chargeable, hy this mode of proceeding ? 


[ 29)»: Recaption, 


l, rene replevin for a former Aiſtrefs, the lord Gl 
trains his tenant again for 4-2 fame * be ſhall have a 
« recaption. F. N. B. 

o recaption the elende ndaut does not avow as in replevin, 
but juitifies; for the plaintiff ſhall not recover damages for 
the taking or detaining of his. cattle, but only e for 
the defendant's r againſt law. 1 Rol. 320.1. 10. 
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PLEADING in Scire Facizs. 
1. When it lier. | 
By the Common Law. 


By the common law a ſcire fuciat lies after a year and a 
day after judgment given in a real action to execute ſuch 
judgment. 2 . 469. Adm. 1. Salk. 258. | 

So to execute a fine. 2 f 4170. , | 

And upon a judgment in ejectment. R. Salt. 258, 600. 
So in annuity. M. 

So in perſonal actions, if the plaintiff or defendant die 
within a year and a day, there cannot be an execution before 
1 ſcire facias by or againſt the executor or adminiſtrator.” 1 
Noi. 900. I. 15, 0. 6 

If one plaintiff die, the ſurvivor ſhall not have execution, 
before a ſcire faciar. Mo. 67. Cont. Noy 150. Vile poſt. No. 
2. The ſurvivor ſhall not have an execution; by Elegit, 
for the heir ſhall be contributory. Per Holt, 1 Salt: 320. 

If a recognizance be given for good behaviour, he can» 
not be indicted for a breach of the recognizatice before a 
ſeire facias upon it; for he may have a plea for his excuſe, 
T Rol. goo. I: 5. | 3 # 

If a conuſee dies, his executor, cannot ſue upon the re- 
cognizance, to have an elegit, without a ſcire faciat againſt 
the conuſor, though it is within the year. F. N B. 267. D. 
Nor if the conuſor dies within the year, againſt his execus» 
tor, heir, or tertenant. 1d. 5 Re | 

But by the common law a ſtire' facias does not lie in per- 
ſonal actions after a year and a day after judgment. 2 Inf}. 
469. Dub. per Holt. Salk. 600. Nor upon a recognizance 
acknowledged: 2 f. 469. 

2 is not necefſary where the king was plaintiff. Sall. 

3. 


2. By the flatute W. 2. c. 45. | 

By the fat. W. 2. c. 45. a ſcire facias was given to have 
execution upon a judgment in perſonal actions, after the 
year and day. Co. Lit: 290. b. And by the ſame ſtatute a 
ſeire facias lies after the year and day upon a recognizance; 


A ſeire 


2 Ist. 670. 
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A jcire facias is neceſſary, where the judgment is ſuper. 
ſeded by error, though the year and day paſs. Vide poſt. 
No. 4. | 

It is not neceſſary, where no alteration of parties is made: 
as, if one plaintiff dies after judgment, execution may be 
ſued in the name of both, without a /ſcire facias. Ney 150. 
Sed. qu. de hoc., and vide Mo. 367. cont. vide ante No. 1. and 
vide infra. Vide flat. 8 & g V. 3. c. 11. 57. 

. . So, if error is ſued and judgment affirmed, and afterwards 
one of the plaintiffs dies, R. Mo. 367. Adm. 5 Med. 339. 

So, if one plaintiff dies, the ſurvivor alone may ſue out 
execution, without a /cire faciasz for he is party to the 
judgment. Cont. Mo. 367. R. Acc. Ney 151. Adm. Sho. 
404. Adm. Cart. 194. 

So, if error is brought by ſeveral defendants, and after- 
wards one dies, 6-76. 46 the error is abated, execution may 
be ſued againſt the others, without a ſcire facias. Dub. Sho. 
404. Semb. 5 Mod. 339. 1 Salk. 319. 

_ So, if two ſue execution by ſcire faciat, and one dies af- 
ter an elegit awarded, the ſurvivor ſhall have an alas elegit 
without a ſcire facias. R. Cart. 113, 123, 180, 194. 
Fet, where judgment is given and execution delayed be- 
yond the year and day by injunction in Chancery, there muſt 
be a ſcire facias. R. 1 Salk. 322. 

If execution is ſued after the year and day without a ſcire 
facias, the execution ſhall be ſuperſeded upon motion. Med. 
Ca. 288. | 
A. ſcire facias lies of courſe within ſeven years after judg- 
ment; after that and before the expiration of ten years, 
there muſt be a ſide-bar rule for leave to ſue it out; if it's 
of ten years ſtanding, it muſt be by motion in court. Vide 
Impey's Inſtr. Cls. B. R. 285, 6. Per Reg. 495. Salk. 598. 


3. Scire Facias upon Judgment. 
How it ſhall be ſued. 


A ſcire facias though it is but a judicial writ, is in the 
nature of an action, and a releaſe of actions, or of executi- 
ons, diſcharges it. Co. Lit. 290. 

If it is to have execution of a judgment, the judgment 
muſt be entered upon record before the ſcire facias ſued, and 
it is not ſufficient that it is ſigned by the officer. Per Glenn, 


per Reg. 494+ 
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If after judgment revived by ſcire facias, the defendant dies 
before execution, there ſhall be another ſcire facias without 
motion. Id. ; 

A ſcire facias againſt a defendant ſays in hac parte. Salk. 
599. Againſt the bail it ſays in ea parte, Id. "OD 

The ſcire facias muſt be ſued in the ſame court, where 
judgment was given, if the record remains there. And to 
the ſheriff of the ſame county, where the original action 
was. 5 Com. Dig. 307. 

Upon return of nulla bona in the ſame county, there may 
be a teſlatum ſcire faciat to the ſheriff of another county. 2 


But if a debt, after recovery in B. is aſſigned. to the king, 
a ſcire facias may iſſue out of the Exchequer. R. Id. 

A ſcire facias ought to be as ſhort as poſſible. Per Reg. 
496. And therefore it is ſufficient, though it be as general 
as the record upon which it is founded. Med. Ca. 296. And 
an immaterial variance from the record does not prejudice : 
As, an omiſſion in the ſtile of the king. K. 3 Mod. 227. 

But it muſt recite the judgment that was given. Cro. El. 
817. And before what judge. R. Salk. 517. | 

If the record is ſpecial, it is ſafe to recite it, as it was 
pleaded. Dy. 34. 6. | 

It muſt be againſt all the defendants together. R. Salk. 598. 


A ſcire facias pro valore et dampnis upon a judgment in 


dower muſt mention the recovery of ſeiſin. OF. Br. 303, 
305. By the flat. Mert. 1. ſhe may recover the value and 
damages, uſque diem quo ſciſinam recuperaverit. 2 Inſt. 80. 
If a recognizance was taken before a judge, and not en- 
tered in court, and the plaintiff declares upon a recognizance 
in court, it is a variance. R. Salk. 564, 659. And ſuch 
variance cannot be amended. X. Salk. 52. 

Tf the ſeire facias be upon a judgment in ejectment, for 
two meſſuages, where the judgment was of, one meſſuage. 


R. 14. 
It ought to conclude, quare executionem fieri non debet, and 


therefore if non debet is omitted, it is bad. Lut. 1382, 

If the judgment be againſt two, and one dies, it ſhall be 
againſt the ſurvivor, quare execution againſt his goods, and 
a moiety of his lands, and againſt the heir and zertenants of 
the deceaſed, quare execution againſt them for a moiety of 


his lands, habere non debet. R. Carth. 107. 
If it be by an exccutor, it muſt make a profert of the let- 


ters teſtamentary in the middle or at the end. R. Carth. 69. 
| A ſare 


r 


A .ſcire facias againſt tertenante, need not ſhew by what 
Tl. apa, I Lev. 312. e | 
It need not recite all the proceedings upon which the judg- 
ment was given, but the judgment only. R. Carth. 149. 
The ſire facias muſt not be teſted on a Sunday; for it is 
not dies juridicus. Dy. 168. a. | 

Every ſare faciat, to have a hi] returned thereon, muſt 
lay one day in the ſheriff's office, an alias muſt lay four days 
excluſive, each to have ſeven days between zee and return, 
if only one, eight days; and every ſcrre facias, on which a 
ſeire fect is to be returned, is to lay four days in the office. 
Vide Impey's Inſtr. Cle. B. R. 280, 287. | 

If it has lain four days in the office, ſummons may be 
made any time before the court is up, on the return day. 
Str a, 644. | | 

The term of the recovery need not be inſerted. Barnes 

t. 

_ may be quaſhed on plaintiff's motion, after appearance, 
without coſts. Id. 

If defendant pleads to /ci. fa. guare, &c. that plaintiff 
ſhould not have his action inſtead of execution, it is well 
enough. 2 Wil. 251. 

If the defendant dies after writ of inquiry executed, and 
before the return, and the ſci. fa. is to ſhew cauſe, why a 
new writ of inquiry ſhould not be awarded, it ſhall be 
quaſhed ; for it ſhould be to ſhew cauſe, why the damages 
aſſeſſed ſhould not be recovered. R. on Demurrer. Compton 
v. Leeds, 13 Geo. 1. C. B. Goldfavorthy, v. Southcett. H. 22 
Gee. 2. B. R. 1 Will. 243. 


4. Upon what Judgment. 


A ſeire facias lies quare executionem non upon every judg- 
ment, upon which execution is not ſued within a year and a 
day, if the judgment was not given with a ceſſat executio un- 
til ſuch a time, for then the year ſhall be computed from 
that time. Mod. Ca. 288. 

Though execution be ſued in part. Lut. 1264. So, 
though execution is ſued, but not continued for a year and 
a day. 2 Leo. 77 8. Carth, 2. . 

It lies upon a judgment in a real action. Vide ante. No. 1. 
Upon a judgment in ejectment, where a ſtranger enters after 
judgment. R. Tut. 1268. 3 Lev. 100. Clift. 676, 7. So, 
it lies upon a judgment, quod computet. 1 Vent. 258. 


So, 
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So, if error be brought of the judgment after the year, 
which is quaſhed and void, there ought not to be execu- 
tion, afterwards, without a ſcire facias; for the writ of 
error being void, does not revive the judgment. R. 1 Rol. 
899, J. 40. 

So, if there is an injunction out of chancery, whereby 
execution is ſtaid for a year, there ſhall not be execution 
afterwards, without a fcire facias. R. Mod. Ca. 288. 

But it is not neceſſary; where the judgment was ſuſpend. 
ed by error, though a year and a day are paſſed before 
judgment affirmed. Nor where the judgment is affirmed 
within the year, though the execution is ſued out of the court 
where the judgment is affirmed. Nor where the judgment 
is aſſirmed, or the plaintiff is nonſuited, or diſcontinues in 
error, though the year was expired before error brought. 
5 Com. Dig. 308. _ | 

If delay of execution for a year, has ariſen from the de- 
fendants by bills for injunctions, and by obtaining time for 
payment, execution may be ſued out without a ſcire facias ; 
and if a rule to ſhew cauſe why it ſhould not be ſet aſide, 
be obtained, the court will diſcharge it with coſts. 2 Burr, 
660. 

On judgment of Michaelmat term, execution was ſtopt 
by injunction, and afterwards taken out, teſted the laſt day 
of the ſubſequent Michaelmas term; but it was held irregu- 
lar, without a ci. fa. A writ of error is matter of record, 
which the court can take notice of, but an injunction is 
not. Stra. 301. 8 


5. By whom Scire Facias ſhall be ſued. 


After a year and day, a ſcire facias lies between the ſame 
parties, as were parties to the judgment. 75%. Br. 224. 
If the plaintiff dies, ſcire factas lies by his executor or admi- 
niſtrator within a year. 2 1 375. Theſ. Br. 240. 

If the judgment is by an executor or adminiſtrator, durante 
minore &tate, the executor at his full age, may have ſcire 
75 for he is privy to the judgment. R. 1 Rel. 889. 
1 | 

By the far. 17 Car. 2. c. 8. If an executor or adminiſtra- 
tor, obtains judgment and dies before execution, an admi- 
niſtrator de bonis non, &c. ſhall have a ſcire pacias upon 
lauch judgment. | FRE 1 

So, 
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So, if he dies after the money . levied by the execution, 
and it remains in the ſheriff's hands, he may perfect the 
execution. R. 1 Salk. 323. 


6. Againſt whom it ſhall be ſued. 


If the defendant dies after judgment, a ſcire facias lies 
within a year againſt his executor or adminiſtrator. Lut. 
1273-4. Theſ. Br. 241. 

So, in ejectment it lies againſt an executor, and a ſtranger 
who enters after judgment. R. Lut. 1268. 3 Lev. 100. Vide 
ante, No. 4. Or againſt tertenants generally, or by ſpecial 
name. Salk. 600. , 

If it be againſt A. tenant of the premiſes, it ſhall be intend- 
ed tenant at the time of the /iberate. R. Fon. go. 

So, if judgment is recovered againſt an executor or admi- 
niſtrator, who dies, a /cire facias lies upon it againſt the 
adminiſtrator de bonis non, &c. being alſo adminiſtrator of 
the executor. 5 Com. Dig. 308. 

80, againſt the executor of an adminiſtrator, againſt 
whom the judgment was given, if he has waſted the goods 
of his inteſtate. Clift. 679. | 


7. When it does not lie. 


A ſcire facias does not lie where there wants privity : 
As, by an adminiſtrator de bonis non, &c. and upon a judg- 
ment by an executor or adminiſtrator, until the fat. 17 
Car. 2. c. 8. Fon. 248. Vide ante, No. 6: Adminiſtration. 
Div. VII. 

Nor by the heir, where his anceſtor had ſued an elegrt, 
R. Lane 16. | | 

Nor by the adminiſtrator of an adminiſtrator upon a judg- 
ment by his inteſtate, for a debt due to the firſt inteſtate; 
though the debt is brought into court, he cannot take it; 
though he alſo obtained judgment by miſtake, for it is 
erroneous. Lat. 140. | 
| So, it does not lie, though there is privity by him, who 
has not any intereſt in the thing recovered : As, if huſband 
and wife recover land in right of the wife, and the wife 
dies, the huſband ſhall not have a ſcire facias upon the 
judgment. Jon. 248. | | 

Sq, if huſband and wife as executrix or adminiſtratrix 
recover* R. 14. 1 Rol. 889. J. 10. 

; Yet 
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Yet where huſband and wife have judgment for a debt to 
the wife, the huſband alone ſhall ſue execution without a 
ſire facias. R. Med. 179. 

It does not lie againſt the heir and zertenants of the tenant 
in dower, after judgment againſt him, and ſeiſin awarded, 
if he dies before inquiry of damages. R. 3 Lev. 275. Nor 
by the adminiſtrator of the demandant in dower, if ſhe dies 
before damages and coſts affefſed. Dub. Id. 


8. Judgment in Scire Facias upon default. 
When without two Scire Facias's. 


If upon a ſcire facias the ſheriff returns ſcire feci, and 
the defendant makes default, there ſhall be judgment againſt 
him. 

So in C. B. if a ſcire facias goes upon a judgment for 
debt and damages againſt the defendant himſelf, who was 
party and privy to the judgment, and the ſheriff returns 
nibil, and the defendant makes default, there ſhall be judg- 
ment againſt him without awarding a fecond ſcire facias. 


Dy. 168, a. 2 Inſt. 247. Salk. 599. 


9. When judgment ſhall not be without two Scire Faciay's. 


In all caſes where the ſheriff returns nibil upon a ſcire 
facias in B. R. another ſcire facias ſhall be awarded. 2 Inf. 
247. 2 Mod. Ca. 227. And if upon the ſecond ſcire faciat 
the ſheriff returns nihil, and the defendant does not appear, 
there ſhall be judgment againſt him. Dy. 168. a. 172. 24 
198. a. 201. a. 

So in a ſcire facias upon a recognizance in C. B. there 
ſhall not be judgment againſt the defendant upon his default 
until two nihils are returned. Dy. 168 a. 

Nor in a ſcire facias upon a judgment in C. B. where the 
defendant was not party to the record, as if it be againſt 
an executor or adminiſtrator, Wc. Id. 

So, if the defendant after judgment takes huſband, and 
the ſcire facias is againſt her huſband and her. Per C. B. 
5 Com. Dig. 309. 4 

Nor in a ſcire facias in C. B. for any cauſe, except upon 
a recovery for debt and damages againſt a party to the record, 
Dy. 168. a. As, if giþil is returned upon a ſcire facias 
againſt a conuſee after judgment in audita querela to be re- 
£ | lieved 
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| from a recognizance by an infant, there muſt be 2 


ond ſcire facias.. R. 2 Cro. 59. | 
80, if the ſeire facias is againſt two, and the ſheriff as 
one, returns ſcire fect and nibhil as to the other, there ſhall 
be a ſecond ſcire facias againſt both. Per fot Cur. 1 H. 4, 5. a. 
lf there is judgment againſt the defendant by default after 

a ſcire fect returned, he is without remedy though there was 
no judgment originally. given. R. 1 Lev. 41. Sed gu. * 

If the feire facias is againſt an heir, who, being warned, 
ſuffers judgment by default, he ſhall not have any remedy in 
law, though his father was only tenant for life, remainder 
to him in fee. R. Id. So, if the remainder was in tail. Id. 
1 Sid. 54. Ray. 19. | 
So, in any caſe, where he has matter pleadable to the 
feire factas. 1 Salk. 264. 

But after judgment upon two nihils returned, the defen- 
 dants may be relieved upon motion without an audita querela. 
1 Salk. 93, 264. ä 

After two nihils and ſcire ſieri inquiry, devaſtavit return- 
ed, and traverſed; if the defendant does not apply in a rea- 
ſonable time, the court will not relieve: on motion. Stra. 


1075. | 
10. Pleas to a Scire Facias. 
What are. allowed. 


To a ſcire facias the defendant may plead in abatement, 
or in bar. 2 Inf}. 470. 

So aide, receipt, and age, ſhall be allowed. Id. 

But proceſs of ſummons, attachment, and for a yiew are 
ouſted by the fat. W. 2. c. 45. Id. 

So in of tenant, defendant, prayee in aid, or plaintiff 
himſelf: Id. So protection ſhall not be allowed. Id. 

The defendant cannot plead matter contrary to the title, 
upon which the recovery was obtasned. Id. Nor a thing 
which proves the judgment only erroneous and voidable. 


11. To a Scire Facias wpon-a Fudgment, 
In Abatement. 


The: defendant: may: plead: in abatement to a ire facias 
upon a judgment, that there are not 15. days between the 
ige and the return. Lu. 25. | | 4 

* 
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So he may plead quod non tenet ſpecially, as that he has 
only for years. R. 3 Lev. 205. Co. Ent. 620, 624. 24. 
t general non- tenure is no plea. R. 3 Lev. 205. R. Cv. 
El. 872. R. Salk. 601. . 
Where tenants are returned tenants of ſeveral parts, t 85 
cannot join in a plea of ſeiſin in another. R. Salt. 60 l. 
cannot plead non-tenure by implication; as, that fuch 
an one is ſeiſed of the freehold. R. Id. That he holds jantly 
with B. R. Mo. 524. 5 
That there was no ſcire facias againſt the other defendant. 
Salk. 598. R. 2 Cro. 506-7. That there are other tertenants 
not named. R. 2 Sand. 8, 23. R. Mo. 525. 
That there are tertenants in another county againſt whom there 
is no ſcire facias. R. 2 Vent. 104. Clift. 672. hag 
But ſuch plea ſhall conclude, ſi reſpondere debet ; for it 
is not directly in abatement. 5 Com. Dig. 310. And if it 
be that there are other tertenants in another county, it ſhall 
not ſay, not named, nor returned. R. 2 Vent. 105. ; 
This plex after a plea in bar does not avail. Fon. 319. 
Upon ſuch plea, the plaintiff may take a new writ againſt 
other tertenants. 2 Sand. 23. | OED | 
Ik the return does not ſay that A. B. c. are all the fer- 
tenants, it is bad. R. 1 Salk. 598. 9 | 


12. In Bar. 


By an Executor or Adminiſtrater. 


To à ire facias againſt an executor or adminiſtrator, 
the. defendant may plead in bar that he had fully admini- 
ſtered die: impetrationis of the ſcire - facias. OF. Br. 253. 
2. Sand: ac. 80 he may plead ne ungquer executor. Med. 
Intr. 367. So, judgment againſt him upon a prior ſcire 
facias. upon a ſcire fieri inquiry and devaſfavit returned. Cre. 
E1. 886. Or ſuch prior ſcire facias pending, and no ſub- 
ſequent aſſets. N. Id. N 

A plea of plene adminiſtrauvit and nulla bona will be bad 
upon a ſpecial demurrer- 5 Com. Dig. 311. He ought to 
plead, nothing in his hands. Shin. 565. | | 

The defendant may plead nul tiel record. Med Int. 368. 

By the fat. 4 & 5 Ann: c. 16. payment may be pleaded, 
if the defendant hath paid the money due on the judgment, 
Ihe defendant may plead: a thing which ſhews the writ 
to be miſtaken; As, if a Jeire faciar upon a judgment 

| _ againſt 
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againſt A. and B. is brought againſt the adminiſtrator of B. 
as ſurvivor, he may ſay that A. ſurvived. R. 1 Salk. 262, 
80 he may plead: a releaſe to the teſtator or himſelf. 3 Lev. 
272. Or a releaſe by the executor of the plaintiff. Or by 
one executor or adminiſtrator, or to one executor or ad- 


miniſtrator. Id. 
But, it is no plea, that by deed the plaintiff 3 that, 


if he obtained judgment, he would not. take out execution 
if the defendant paid 1ool. which money he has paid; for 
there can be no defeaſance of a judgment before it is given. 
R. Cre. El. 837. 

It is not any plea to a ſcire facias upon a den againſt 
himſelf, that there is another judgment againſt the teſtator 
unſatisfied; for he might have pleaded it to the io 
againſt him. Dy. 80. a. in marg. R. 1 Salk. 

Nor is it any plea, that the bond, upon which ü the a 
ment was obtained, was upon an vſurious. contract. R. 1 
Sid. 182. 

The defendant may plead outlawry of the plaintiff defore 
the firſt judgment in battery, Sc. for though it was no bar 
to the action, becauſe the damages were uncertain, yet it 
ſhall be a bar to the ſcire facias, when the judgment has aſcer- 
tained the damages. R. Fon. 239 
So the defendant may plead, that the plaintiff's teſtator 


became felo de ſe. 1 Sand. 355. 
That error 1s depending upon the original judgment. Skin. 


o. 
* he may plead, that the plaintiff levied debt and da- 
mages by fieri facias againſt the teſtator. But It is not a 
good plea, that the plaintiff levied part by Feri faciar, and 
agreed to accept 10l. at ſuch a day for ſatisfaction of the 
. acfidue, which was paid accordingly; for payment is no 
plea to debt upon record. 5 Cem. Dig. 311. This was at 
common law but now ſince the fat. 4& 5 Ann. . $ 12. 
payment may be pleaded. 0 

That the teſtator took him by ca. far in execution and 
afterwards permitted him to go 2 ue. Vide N * zoo. 
Salk. 271. 

T hat he obtained judgment i in C. B. upon the ſame * 
R. Cro. * 877. 


13. By an Heir. 


To a ſcire facias againſt an heir, be may plead; rien fer 
diſcent. Dy. 344- Cro. Car. 295. Or, pray that the = 
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yol may demur, (i. e. that the ſuit may ſtand ſtill,) if the 
heir is within age. 2 Inf. 390. Cre. Car. 295. Aud, if 
it is found againſt the heir, there ſhall be execution againſt 
him for a moiety, only, and not for the whole; for the heir 
is charged only as tertenant. . $ Com. Dig. 312. Vide the 


fat. 3 W. & M. c. 14. which hath very much altered the 
law, as to actions againſt the heir. 5 

If there are ſeveral heirs, as parceners, in gavellind, &c. 
and a ſcire facias is againſt one only, he ſhall have conttibu- 
tion againſt the others. 3 Co. 12. . 

So, if part of the land deſcended to the heir on the part 
- of the father, other part to the heir on the part of the mo- 
ther. 3 Co. 13. a. | 

But, it is no plea, that before the ſcire faciat, the heir 
levied a fine to the uſe of himſelf in fee. Semb. Co. Ext. 
622. 5. So, if the heir alone is charged, he ſhall not have 
a ſcire focus againſt a purchaſer, R. 3 Co. 12, 13. 

If there be a /cire factas againſt an heir, or tertenants, 
after judgment againſt the anceſtor, he ſhall not plead any 
matter in avoidance of the judgment, though the judgment 
was by nil dicit : as, that A. for whoſe ſuificiency the an- 
ceſtor was bound, was ſufficient. R. Sav. 25.6. | 

If judgment be againſt A. and B. and one dies, a ſcire 
facias lies againſt the ſurvivor, and it is no plea that the de- 
ceaſed hath an heir to whom aſſets deſcended. R. 1 Lev. 
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If the ſcire facias be againſt both, he may take execution, 
after judgment againſt both, by elegit or by fier: factas, 
againſt the ſurvivor only. 1d. _ : 


14. By Tertenants. 


To a ſcire facias againſt a tertenant, he may plead in bar 
any thing, which ſhews his lands not liable to execution : 
As, that the defendant in the original action enfeoffed him- 
. ſelf, or others, under whom he claims, before the judg- 
ment, with traverſe of the ſeiſin at the time of the judgment 
or ever after. Off. Br. 251. If there be a traverle of the 
ſeifin and iſſue thergon, he ſhall be adjudged to be ſeiſed, 
though he made a feaſfment, if it was with an intent to de- 
fraud creditors. R. Hab. 72. . 12 


That the original defendant was not ſeiſed of the lands in 
their poſſeſſion. Or, that he was tenant in tail, and died, 

and his iſſue levied a fine to the v ertenant, Co. Ent. 621. 
That 
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That the defendant in the judgment was not ſeiſed in fee. 


Thef. Br. 272, 273. 289. 
hat he enfeoffed the tertenant, and before judgment dif. 
ſeiſed him, whereupon the tertenant, after judgment re- en- 
tered. OFF. Br. 302, | . 
Tertenanis may plead, that they have nothing but a re- 
verſion aſter a term for years, and pray judgment, ft executio 
during the term. Clift. 671. | 
A tertenant, may plead, nul tiel record, or, a releaſe to him 
by the plaintiffs 5 Com. Dig. 312. 3 | 
But it is no plea for a fertenant, thrt the heir hath aſſets; 
for though the plaintiff may ſue execution againſt the heir 
.alone, without naming the purchaſer ; yet, it is not of ne- 
ceſſity. 2 Iaſt. 396. Semb. Co. Ent. 620. _ | 
That no /cire facias was awarded againſt the executors; 
though they have aſſets. Semb. Dy. 208. a. Nor, no ſcire 
Fecias againſt him as heir, but as zertenant only; though he 
was heir, K. Cro. El. 890. Sir Chrift. Heydon's caſe. 


15. By the Defendant himſelf. 


To à ſcire faciat, after the year and day againſt the de- 
_ fendant himfelf, he may plead nul tiel record. O. Br. 279. 
That the debt was levied by fieri facias. Clift. 675. 
He'cannot plead, that the warrant of attorney was given 
upon an uſurious contract. Stra. 1043. B. R. H. 233. 


16. Scire Facias pn a recognizance. 


A Fire facias may be ſued upon a recognizance given in 
' ehaticery, againſt the conuſor himſelf; 2 Sand. 6. Or, againſt 
his heir, or fertenantt. So, againſt them upon a recogni- 
zance in B. R or C. B. Or before the chief juſtice, or 
other judge out of court. eee 21211 25 

So; after the debt ſatisfied, a ſcire fuciat ad computandum 
lies by the conuſor againſt the conuſee. 5 Cm. Dig. 313. 

If a conuſor dies, a ſcire fatias may be ſued againſt his 
heir. 1 Nol. goo. l. 35. And it may be ſued againſt him 
without the zertenants ; for he ſhall have no contribution any 
more than the conuſor himſelf. Id. I. 37. 2 Inſt. 396. Or, 
it may be ſued againſt the heir and tertenants. Cyo. Car. 
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If it be returned, chat there is no heir, or that r is 
pl, or that he was warned, and not otherwiſe, it _ be 
ed againſt the tertenants. 1 Rol gog. I. 45. 

"If the conuſee extends only part of the lands of the conu- 
ſor, the tertenant may have a ſcire facias in the nature of an 
audita querela againſt bim, or an avdita querela at his elec- 
tion, R. Jon. go. 6 


A ſcire facias upon a recognizance muſt purſue the recog» 


nizance. But if it concludes, quare executionem non, Se. 


juxta formam reeuperation' pregit? inſtead of ( recan ) it ſhall 


be amended, for it is ſurpluſage. K. 3 Med. 251. 


Scire facias againſt bail in error, on a judgment for da- 
mages, mult be to ſhew cauſe, why plaintiff ſhould not have 
execution of the debt aforeſaid, (the 3 ſum in the re- 
cognizance) not of the damages. Vilſ. 98. 

Scire facias in the petty-bag, will lie on a bond given to 
the late king, his executors and adminiſtrators, as within 33 
H. 8. c. 39. 2 JL. Ray. 1327. in chancery. 

It cannot be teſted the ſame day the party makes default, 
Stra. 1220. 


17. Scire Facias fer other — 


If a judgment be reverſed after execution, a \ ſire facias 
lies for the defendant againſt the plaintiff e money 
recovered, Fay. 326. | 

If there be judgment in error to reverſe a Gee, a ain Fa- 
cias lies apart the tertenants, and it lies before or after judg- 
ment in the diſcretion of the court. Hard. 163, 4. 

If there be judgment for the plaintiff in replevin, and a 
return is not made, a ſcire fagzas lies againſt then pledges. 
2 Mod. Ca. 3 13. 

A ſcire facias in replevin, will lie on a plaintg: or oma writ. 
One may be bail with others for himſelf; if alangat is re- 
turned for the principal, the pledges may be ſued. if the 
writ of inquiry is reducible. to a certainty, it is enough; and 
diſcontinuance is nothing in this ſuit, _— it hack been 
void or a TRE Fort. 350. 44 


I 8. Judgment on a „Beine Facias. 


Judgment in ſeire Faciat, depends upon the n judg- 
ment; for if this is reverſed the judgment i in ſeire facias does 
not ſtand in force. 3 Mad. 1 ** 

VoL. II. Judg- 
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Judgment on a ſcire facias cannot give damages for delay 
of execution; but if it does, it may be reverſed” for that, 
and affirmed pro r gde: on 4 in B. K. affirmed i in pariin- 
ment. Stra. 807. IL. Ray 
But, if it is found, on plaintiff is ane and put to 
coſts to 6d. it is well, for it is only meant as a foundation 
for the coſts de incremento. Damages may: mean coſts. 3 


Burr. TP 89. 


aer. pon STATUTE. 
J. When it lies. 


F nt en 1. For a- recompence. 


Upon every ſtatute, made for the remedy of any injury, 
miſchief, or grievance, an action lies by the party grieved, 
either by the expreſs words of the ſtatute, or by implication, 
And ſuch. action ſhall be, for a recompence to the party, or 
by way of prohibition. 

By the fat. 36 Ed. 3. c. g. If any man find himſelf griev- 
ed contrary ta the articles therein above written, or others 
contained in divers ſtatutes, and will come to the Chancery, 
and complain, he ſhall there have remedy by force of the 
faid ſtatutes, viz. by original writ out of Chancery. 

And therefore, where by the Sz. M. Ch. 9 H. 3. c. 29. it 
is enacted, that no freeman'ſhall be — or impriſoned, 
&c. unleſs by the law of the land, if any be impriſoned con- 
trary to law, he may" have an action founded upon this ſta- 
mute. 19 

So, à man Satin contrary to the flat. M. Cb. 9 H * 
c. 35. which enacts, that the ſheriff ſhall make his torne, 
only twice in the year, Sc. ſhall have an action upon this 
flat. though no action be ue given. 80, ram other 
clauſes 1 Magna Charta. © | 

Or, contrary to the fat. of Marlberge, 52 H. 3. c. 10. 
If a man be Aarained to come to a leet, who need not. So 
a man ſhall have an action upon the fat. of Marlberge 52 
H. 3. c. 15. If he be diſtrained out of the tee, or in the 

highway, contrary to this ſtatute, 
So a demandant or plaintiff, a tenant or defendant, who 
is delayed, or prejudiced by the-ſheriff*s returning jurors, 
who are above 70 years of age, infirm, or not commorant 
in the ſame county may have an action for it upon the fat. 
| N eſim. 
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Wem. 2. c. 38. So an action upon the fat. lies for the 

party grieved upon every remedial branch of the fat. Weftm. 

2. for his relief. 1 Com. Dig. 243, 4. | 
The meaning of an application to Chancery for relief, is, - i 

for a ſpecial original ; but the party grieved, may equally 

1 in either of the courts at Wefminfler, by common pro- 

ceils. | g a ; 


2. For recovery of an Advantage. 


An action lies upon the fat. 32 H. 8. c. 4. for money de- 
viſed to be paid out of lands; for in all caſes, where a man 
hath an advantage given to him by force of an act of parlia- 1 
ment, he ſhall have a remedy for it by common law, with- = 
out the aid of a court of equity. And the action upon the 
fat. ſhall be maintained againſt the ferre-tenant. 1 Com. Dig. 
244. 6 Mod. 26. Salk. 415. | 


3. What averments are neceſſary in an Action upon a Statute 


If an action be founded upon a ſtatute, the plaintiff muſt 
aver every matter, which is requiſite to intitle him to an ac- 
tion. But where, by the proviſo in a ſtatute a perſon is ex- 
cepted within ſuch circumſtance, and not in the body of it, 
the plaintiff need not ſhew, that the defendant is not within 
the exceptions ; for that ſhall come from the other party. 1 
Com. Dig. 244. Is 2 


4. By way of prohibition. | 


So, ſometimes the party aggrieved contrary to a ſtatute, 
ſhall have a remedy by action upon the ſtatute, by way of 
prohibition : as, if a feoffee be diſtrained for ſeveral ſer- 

vices, which are not contained in his charter of feoffment, 
contrary to the fat. of Marl. 52 H. 3. c. g. he ſhall have a 
writ of contra formam fe;ſſamenti; which is a writ of prohibi- 
tion to the lord, or his bailiffs to diſtrain him. 1 Com. Dig. 
13 hs en 


I. When an action does not lie upon a Statute. 


But if a ſtatute prohibit a thing to be done, an action does 
not lie againſt him, who proceeds in a courſe of law to con- 
tend, whether ſuch a ey prohibited, or not. As, if a 
\ 5 b mh 2 F 1. I man 


(2.887) 


man ſue in the ſpiritual court for tithes of groſs trees, an 
action does not lie upon the fat. 45 Ed. 3. c. 3. which enacts, 

that tithes ſhall not be paid of them; nor upon the fat. 
32 H. 8, c. J. which enacts, that none ſhall ſue for them; 
for a man may contend, whether the trees, of which the 
tithes are demanded, are groſs trees or not. 1 Com. Dig. 245. 


Il. When an Aion lies upon Statute, or at Common Law. 


If a ſtatute gives a remedy in the affirmative (without a 
negative expreſſed, or implied) for a matter, which was 
actionable by the common law, the party may ſue at the 
common law, as well as upon the ſtatute; for this does not 
take away the common law. As he may have treſpaſs at 
the common law for ſpoiling his park, or, an action upon 
the flat. de malefaForibus in parcis. . 1 

Treſpaſs for mayhem, or, appeal of mayhem upon the 
ſtatute. N 5 N 5 

If the action concludes, contrary to the form of the ſta- 
tute, (where it lies at the common law, or upon a ſtatute) 
and the ſtatute is miſtaken, whereby the declaration will be 
bad upon the ſtatute, but good by the common law; the 
words, contrary to the form of the ſtatute, ſhall be rejected. 
So, if there be no ſtatute, and the action is maintainable 
only by the common law. _ 155 

So, if an indictment be againſt three, and one only is 
within the ſtatute; it ſhall be good againſt the others at the 
common law, and againft the form of the flatute goes to him 
only, who was guilty within the ſtatute, 

But if a man bring his action at the common law, he 
waives his remedy by the ſtatute. 1 Com. Dig. 245. 


IV. When it does net lie in the Courts of Weftmin/ter. 

By the fat. 21 Fac. c. 4. All offences to be committed 
againſt any penal ſtatute, for which any informer may ground 
any action, ſuit, information, Wc. before juſtices of aſſize, 
niſi prius, gaol-delivery, oyer and terminer, or juſtices of 
peace in quarter-ſeſſions, ſhall be ſued before the juſtices of 
aſlize, niſi prius, gaol-delivery, vyer and terminer, or-juſtices 
of peace of every county, borough; Wc. having power, We. 
wherein ſuch — ſhall be committed, at the choice of 
the parties, who will ſue, and not elſewhere: and all infor- 


mations, actions, c. hereafter commenced by the Attor- 
8 ney 
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ney General, a common informer or other perſon in any of 
the courts of We/tminler, for any of the ſaid offences ſhall 
be void, * | 

And therefore, debt does not lie in any of the courts of 
We:/tminfler for an offence within another county, though it 
cannot be ſued elſewhere ; for the offence may be proſecuted 
before juſtices of aſſize, Wc. though not by ſuch action. 
Vide 1 Com. Dig. 246. for various authorities pro et con. In 
the 1oth of V. 3. it was ruled according to the doctrine 
here laid down, by eleven judges, and ſo I conceive the 
law to be eſtabliſhed. Vide 1 Salh, 373. 

So an information does not lie in the courts of Weftmin+ 
feer, where it can be brought before juſtices of aſſize, &c. 
Semb. 2 Cro, 85. R. Garth. 465. 1 Salk. 372. $44 

But the fat. 21 Fac. c. 4, by a proviſo in the ſame ſtatute, 
does not extend to any information or action upon ſtatutes 
againſt popiſh recuſants, or for recuſancy, or for mainte- 
nance, champerty, or buying of titles, or on the ſtatute of 
tonnage or poundage, or for defrauding the king of his cuſ- 
toms, ſubſidy, impoſt, priſage, or for tranſporting gold, 
filver, ordnance, ammunition, &c. wool, or leather. 

So it does not extend to an information for an offence nat 
. determinable before juſtices of aſſiſe, &c. as upon the fat, 
23 H. 8. c. 4. for raiſing the prices of beer, Sc, or, upon 
the at. 21 H. 8. c. 13. for non - reſidence. $0 it does not 
extend to debt upon any ſubſequent ſtatute, which giyes a 
remedy by debt. But it muſt be laid in the proper county. 
Vide Action. Div. II. No. 10. 1 Cam. Dig, 246. | 

In a qui tam, for exerciling a trade without having ſerved 
an apprenticeſhip, laid at Cambridge, B. R. ſtaid proceed- 
ings, Stra. 415, The fat, 21 Fac. I. c. 4. reſtraining the 
juriſdiction of B. R. to actions ariſing in the county where 
1 ſits. V. Salt. 373. — 


V. Action upon Statute, by qui tam, fc, 
How it ſhall be brought. 
1. By Infermaticn, or Original. 


Actions upon ſtatutes are, at the ſuit of the king only? 
viz. by indictment, or information; or, at the ſuit of the 
party, who ſues as well for our lord the king, as for himſelf 3 

or, at the ſuit of the party alone. OE 


By 
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By the fat. 18 El. c. 5. (which does not extend to ſuits 
by perſons, to whom or to whoſe uſe any forfeiture, penal- 
ty, or ſuit is ſpecially limited by any ſtatute, but where it 
is limited generally to him that will ſue) none ſhall be ad- 
mitted to purſue againſt any perſon, upon any penal ſtatute, 
but by information, or original action, and not otherwiſe. 

And therefore, none can ſue upon a penal ſtatute by plaint 
in an inferior court. 9 

Nor by bill of debt in B. R. R. Cro. El. 77. R. Mo. 247, 
8. 412. R. 1 Rel. 537. J. 30. 

Nor by bill in the exchequer, quo minus, &c. Semb. z. 
Leo. 237+ | 
| — 1 doubt the law of theſe two caſes, as I conceive the 
bill of Middleſex, in B. R. and the quo minus in the exche- 
guer, are original actions; So, the lat. in B. R. which al- 
ways ſuppoſes a bill of Middleſex, previouſly ſued out; and 
ſee the following caſes. | 

Where a flat. gives a penalty to be recovered by action 
of debt, bill, plaint, or information; an action by gui tam, 
may be by bill in B. R. as well as by original, or information; 
for the words of the fat. 18 El. c. 5. are (original action) 
and the bill in B. R. is an original action there. R. 1 Kol. 

37. L 15. + 229 
: So, eſe by the party grieved upon a penal ſtatute, 
may be by bill in B. R. for the fat. 18 Elia. c. 5. does not 
extend to him: As, in an action upon the fat. 32 H. 8. c. g. 
againſt maintenance. Or upon the fat. 5 El. c. g. againit 
perjury. So, debt upon the fat. W. 2. and 1 R. 2. c. 12. 
againſt a ſheriff for an eſcape, lies in B. R. by bill againſt 
him in cuſtody. of the marſhal, though the ſtatute limits the 
recovery by writ of debt, wich imports an original; for it 
is within the equity of the ſtatute. So an action upon the 

flat. of premunire lies by bill, though the ſtatute ſpeaks of 
garniſhment by the ſpace of two months, which implies, by 
original. | | FOES 

8 an action upon the fat. 13. R. 2. c. f. and 2 H. 4. c. 11 
for ſuing in the admiralty, where the cauſe ariſes upon land; 
though the ſtatute ſpeaks of a writ upon the caſe. So, an ac- 
tion upon the fat. of Winton, 13 Ed. 1. againſt an hundred; 
for the inhabitants may be in cuſtody of the marſnal. 

In what county it ſhall be brought, wide action, Div, AI. 
No. 10. alſo ante Div. 1V, 1 Com. Dig. 247. 
| Upon motion, proceedings ſhall be ſtaid untill the plain- 
tiff give notice of his place of abode ; if he is out of the 
realm, 
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realm, proceed ngs hall be ſtaid until his return, or until ſe- 
curity given for the coſts. Stra. 697. - 

An affidavit of the cauſe of action, accruing within the 
year, need not be filed, in an action upon the fat. of uſury. 
12 Ann. flat. 2. c. 16. | 

The declaration may be gui tam, though the bill of Mid- 
dleſex is not ſo. Stra. 1232. 

[It hath lately been determined by B. R. that upon a ge- 
neral writ, the plaintiff may declare ag executor, or admi- 
niſtrator, &. but not vice verſa.] 

If the 21 is qui tam, and the t not, it is ir- 
regular, for it alters the nature of the demand. Barnes 493. 

[So that now the practice of each court, is decidedly 
ſettled, to be uniform in this reſpect.] 

The plaiatiff's attorney may be ordered to give defendant 
an account of the plaintiff's place of abode, even after trial 
and point reſerved. Barnes. 126. 

An informer may bring an action in his own name, with- 
out qui tam, for a forfeiture, whereof a moiety goes to a 
turnpike. Barnes 471, 


2. When an Action lies by Qui tam, c. 


An action by qui tam, Ec. was brought againſt B. before 
whom he was indicted of felony, for not allowing his par- 
don until ſubmiſſion to the duke of Lancaſter. 27 Ed. 3. 

1 Rol. 1. A. 

If a man be reſcued, when taken upon a capias utlagatum 
at the ſuit of A. he may have an action qui fam, Wc. So, 
if he eſcapes, an action lies againſt the ſheriff by A. gui 
fam, c. So, if a ſheriff refuſe to execute a capias utlaga- 
tum, and return non eff inventus. 

Yet, for ſuch eſcape, Sc. the party may have an aQion, 
without ſaying, qui tam, De. 

So an ation by gui tam, c. lies for a i battery of the king's 
chaplain in his preſence, 

So, it lies in every caſe, where the damage i is to the king, 
as well as to the party. 

So an action upon a ſtatute, which prohibits a thing, but 
does not give any penalty, muſt be by gui tam, Wc. and not 
by the party alone: As, upon the fat. 32 H. 8. c. 7. which 
prohibits the ſuing for tithes of groſs trees. Upon the fat. 
, * 2. c. 5. de ſcandalis magnatum. Upon the 2 13 R. 

. & 2 H. 4. c. 11. for ſuing in the ET Rs Se. 


2 ro. Fac, 1 34 x 
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An action by gui tam, c. muſt be to anſwer to the party 
who ſues, as well for our lord the king, as for himſelf. Or, 
to anſwer to our lord the king arid the party, who as well, 
1 | > h 

- But an information ſhall ſay only, That the party, who 
ſues as well for our lord the king, as for himſelf, Qc. 
If the action be by the king and the party, but the king is 
not to have any part of the ſum recovered, but only his fine, 
qui tam, &c, may be omitted in the ifſue, and venire facias. 
30, if the action be by gui tam, Sc. and the iſſue be 
joined, that he does not owe to the party only, it is good. 

80, if demurrer be joined as to a declaration only by the 
party, qui tam, Wc. A 

An action by gui tam, c. is the ſuit of the informer, and 
not of the king. And the party qui tam, &c. may be non- 
ſuited... 3 Lev. 378. Lui. 196. 
He ſhilll pray a Zales, though he has no warrant by the at- 
torney general. 3 Lev. 398. | 
A conviction upon an indictment, &'c. will be a bar to an 
action by qui tam, Oc. | 

The attorney general cannot enter a nolle proſequi, except 
for the king's part. A 
It muſt purſue all the requiſites by the far. 18. liz. c. g. 
in the caſe of a common informer. 1 

The action ſhall not be diſcontinued by the demiſe of the 

„ 2125 ee 
if the plaintiff die after verdict, his executor, or admi- 
niſtrator, ſhall have judgment for his moiety. If he dies 
after judgment, and his death is ſuggeſted upon the roll. 
The defendant may plead privilege, as an attorney of 
another court. 0 

Ihe defendant =o have ni privs, by proviſo. Semb. 2 

Leo. 210. L Qui de hoc ?J 1 Com. Dig. 247, 8. | 

On athdavit of defendant's poverty, the court will give 
leave to the proſecutor, qui tam, to compound with the de- 
fendant, though in execution, Stra. 167, It is in the diſ- 

. *erction of tie court, whether they will give leave to com- 
pound; and they refuſed it in an action for ſelling gold rings 
of leſs finenels than flat. 18 Eliz. c. 15. directe. Will. 

79. II qui tam is brought by the party injured, the court 

cannot give leave to compound, Barnes, 462. But it 

ſeems a general' rule, not to give leave to compound after 
verdict. . 7 77 "2; 3 


} 
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VI. Action upon Statute by the Party grieved;; when it 
Hall be. | 


If by a ſtatute, a penalty be expreſoly allotted to the party 
grieved, he alone may ſue for it, without ſaying qui tam, Sc. 
as upon the fat. 1 &. 2 P. & M. c. 12. for driving a diſtreis 
out of the county. So, upon every ſtatute which gives a pe- 
nalty to the party grieved. So, if it do not give any cer- 
tain penalty, but damages generally to the party grieved. 

So, though it do not limit the forfeiture to the party griev- 
ed, if it give the penalty, or forfeiture, in reſpect of the 
wrong, or diſpoſſeiſion of the property of the owner, or do 

not limit it to any other: As, upon the fat. 2 Ed. 6. 13. 
which ſays, None ſhall carry away tithes, before he hath ſet 
forth the tenth part of the ſame, or agreed for it with the 
owner, under pain of forfeiture of treble. value. Yide Debt. 
Div. 1, No. J | 

80, if a ſtatute provide a remedy for the party grieved, 
though it do not give any expreſs penalty or forfeiture, he 
may have an action upon the ſtatute. As, upon the fat. 
W. I. c. 20. againſt misfeaſers in parks or fiſhponds; the 
owner may maintain an action in his name alone, as well as 
by gui tam, &c. | 

&, in every caſe, where a ſtatute enacts, or prohibits a 
thing for the benefit of a perſon, he ſhall have a remedy up- 
on the ſame ſtatute for a thing enacted for his advantage, 
or for the recompencę of a wrong done to him contrary to 
the ſaid law, ys 

An action by the party grieved, is not within the fat. 
18 Ziz. c. 5. as a common informer. 1 Com. Dig. 248, 9. 


VII. When a Statute ſhall be recited. 


If an action lies for an offence at common law, and aſter- 


wards a ſtatute is made againſt the ſame offence, if the ac- - 


tion is brought upon the ſtatute, the ſtatute muſt be recited, 
otherwiſe it does not appear, whether the action be upon 
the ſtatute, or at common law. As, in an action upon the 
flat. 5 N. 2. fl. 1. c. 8. and B H. 6. c. g. for aforcible entry 
or detainer. In an action upon the fat. V. I. c. 20. De 
mulefuctoribus in parcin. F 

So, if a ſtatute make a new offence, which was not ſo by 
the common law, the ſtatute muſt be recited. As, in waſte 
againſt tenant for life, or years. 1 Com. Dig. 249. 


VIII. 


3 
VIII. When it need 00. 


But if a ſtatute extend a remedy, which was at common 
_ in ſome particulars, it need not be recited. As, in waſte 

inſt a tenant in dower or guardian, the ſtatute need not 
be recited; for there was a prohibition of waſte againſt them 
at common law. So, in debt by an executor, or adminiſtra- 
tor de bonis aſportatis,” c. the ſtatute is not rehearſed ; for 
debt lay at common law in other caſes. 

So, in an action upon the fat. 2 R. 2. c. 5. de ſcandalis 
magnatum, the ſtatute need not be recited. Vit Action wpon 
the caſe for Defamation. Div. II. No. 3. 

In an aſſiſe for tithes, the flat. 32 H. 8. c. 7. need not be 
rehearſed. So, the title, or preamble need not be mentioned. 
So, where a ſtatute gives a writ, and ordains the certain 
form of. the writ, the ſtatute need not be rehearſed. | 

So, if the action be not founded upon a ſtatute directly, 
but upon a collateral fact, the ſtatute need not be recited: 
as, in a quare impedit by the king upon a ſimonĩacal con- 
tract, the fat. 21 Alix. c. 6. need not be recited. 

When a ſtatute need not be recited, it is fufficient, that 
the plaintiff in his declaration ſhews his cafe to be within 
the purview of the ſtatute, and concludes againſt the form 
of the ſtatute. 

If he miſrecite the beginning of the ſtatute, and conclude 
contrary to the form of the ſtatute 3 it will be well. 
Vide poft. Div. IF. 

If it be founded on ſeveral ſtatutes, contrary to the form 
of the ſtatute is bad. 

But, where an offence is prohibited by ſeveral ſtatutes, if 
only one is the foundation of the action, and the others are 
explanatory, it is ſufficient to ſay, contrary to the form of 
the ſtatute. 

In an information for ac/. a month for not coming to 
church: for ſeveral ſtatutes require the reſorting to church, 
but the Hat. 23 Elix. c. 1. only gives the 200. per month. 

II there be debt by an aſſignee for a debt to a bankrupt, 
by force of the ſtatute is ſuſſicient. 1 Com, Dig. 249, 50. 

In actions by aſſignees, they are generally alledged to be 
ſuch, according to the force, form and effect of the ſtatutes 
made, and now in force concerning bankrupts. 

If a declaration conclude contrary to the form of the ſta- 
tute, where there is no ſtatute in the caſe, it will be ſurplu- 
ſage, If a declaration conclude fo, where there are ſeveral 


— and only part within the ſtatute, the words, con- 
trary 


(my 


trary to the form of che ſtatute, ſhall be applied-only to that 
part. 1 Com. Dig. 250. | 


IX. How a Statute ſhall be recited. 


If an act of parliament be recited or pleaded, the day, 
year, and place of the making of it muſt be ſhewn.” If the 
plea miſtake the day of the commencement, or concluſion of 
the parliament, it will be bad. Though it be in a private act, 
and nul tiel record is not pleaded ; for the court ex officio will 
take notice of the commencement, prorogation, and every 
ſeſſion of parliament, and conſequently, (if they are miiſta- 
ken) that there is not any ſuch act. If the ſeſſion was 
held by prorogation, the ſhorteſt and ſureſt way of pleading 
is, at a ſeſſion of parliament held ſuch a day, and year, in 
ſuch a place. For, if a parliament commenced the ji/1h + 
of Eliz. and was prorogued to the eighth of Eliz. and then 
the act paſſed, if it be pleaded, at a parliament held the 
eighth of Eliz. it is bad. So, where the parliament was 
ſummoned 23 Fan. 1 Eliz. and, then prorogued to 25 Jan. 
if it be pleaded, that by a ſtatute in a parliament begun 23 
9 and then prorogued until the 25 Jan. it was enacted, 

c. it was bad; for the parliament did not commence till 
25 Fan. Dyer 203. a. 

It is proper here to obſerve, that on conſulting Dyer, I 
find that the queen was ill, and the parliament having ſome- 
time previous to the 23 Fan. been ſummoned to meet on that 
day, ſhe by patent writ under the Great Seal bearing date 
the 21 Fan. proregued the parliament (as the book ſays) 
whereby the appearance of the Lords and Commons at the 
23d was diſcharged, | | 

Had the parliament met on the 23d, and then been | 
rogued, I ſhould have conſidered that as the firſt day of the 
ſeſſion, and held the pleading good. 

If it be pleaded, by a ſtatute made the 2 Nov. 2 & yz 
£4. 6. it is bad; for the ſame day cannot be in two years. 
So, if a ſtatute be pleaded to have been made 29 Elia. where 
the parliament commenced 28 Eliz. it will be bad. Or, at 
a ſeſhon 18 Feb. 14 Car. where the prorogation was to 18 
Feb. 15 Car. 1 Com. Dig. 250. | 

If an act is paſſed at a parliament held by prorogation, I 
think the proper way of pleading is, to ſay, at a parliament 
begun and held on ſuch a day, at ſuch a place, and from 
thence continued, by prorogation, (or by ſeveral prorqga- 
tions) until, Oc. | "4 1 


of 
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If a declaration be upon a general ſtatute, and conclude 

contrary to the form of a flat. made 2 H. 8. where it was 
made in another reign, or in another year of the ſame king, 
it will be bad. 
It is ſufficient, that ſo much of a ſtatute is recited, as con- 
cerns the matter in queſtion, and therefore, if it be ſaid, it 
was among other things enacted, it is well, If the party 
recite ſo much of the ſtatute, as makes for him, it is ſuth- 
cient 3 though he omit a proviſo, or other clauſe that makes 
againſt him. 1 Com. Dig. 250. 

For that ſhall be ſhewn, (if neceſſary) by the other party. 

If, in the recital of a ſtatute there be a material variance, 
it is bad; as, if the time or place of the making of it be 
miſtaken. If it be recited in conjunctive words, where it is 
in disjunctive. If the party recite the title of an act, and 
it be mil-recited ; though the recital was not neceſſary. If 


in a recital of the fat. 8 H. G. c. g. If any feoffment or diſ- 


continuance thereof be made, here, be omitted. 

But a ſmall, or immaterial variance does not prejudice : 
as, if an act ſay, if a mon be in any courts, and it is 
recited, in any ccurt. So, where it is a material variance 
from a general ſtatute; if the declaration conclude contrary 
to the form of the flatute in ſuch caſe made, and not, con- 
trary to the form of the flatute I gane. it is well. 

S0, if a „at. miſ-recited in the commencement, c. be 
admitted by the plea, &. it ſhall not afterwards be aſſigned 
for error. 1 Com. Dig. 250, 1. | 

A miſtake in the commencement of a parliament is cured 
by concluding contrary to the form of the ſtatute in ſuch 
caſe made and provided. Fort. 372. Stra. 212. 

Plea of an act of inſolvency. 2 Geo. 2. whereas the par- 


| liament began 1 Geo. 2. held nought. Fort. 372. 


Plea of an act of 8 & 9 V. it ſhould have been of the 
8th year, in which the ſeſſion began. Fort. 372. 

As to amendment in actions and informations on penal 
ſtatutes, vide 1 Com. Dig, tit. Amendment, (2 C. 2.) 


PROCEEDING IN ACTIONS UPON SEVE» 
DER, RAL STATUTES. 


When an action lies upon a ſtatute, or not, vide Action 


| _. upon Statute, Div. J. No. 1. Div. II. 


— How it ſhall be ſurd by gui tam, c. or the party grieved, 
Vide Action upon Statute, Div. V. VI. N 
| When 
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When the ſtatute ſhall be recited or not and how, 2 
Aftion upon Statute, Div. VII, VIII, IX. © 


I. Upon the Stat. 2. (or 2 & 3 Ed. 6. c. 13. for Tua. 
. By Thom it lies. 


Action of debt lies upon the fat. 2 (or 2 & 3) Ed. 6. c. 

13. for the treble value 25 not ſetting out his predial tithes. 
But it muſt be by the party alone, and not by qui tam, 
&c. And may be by the rector, or by the ene of the 
retory. And may be by an executor for not ſetting out 
tithes in his teſtator's time. 

So, it lies by the huſband alone, ſeiſed in right of his wife, 
for tithes ariſing after his marriage. 5 Com. Dig. 200 cites 
cont. Ney 136. But I conceive Ney is wrong. 

Or huſband and wife may join. R. Noy 136. Adm. Mee 

12. 
f So it lies by a lier of two parts of a rectory by one ti- 
tle, and of the third part by another title; for he declares 
as farmer, and need not mention the title. | 

So, by two farmers of the ſame reQtory. But two, who 
claim by ſeveral titles, cannot join in debt upon this ſtatute. 
As if one claims two parts, and the other the third part of 


the ſame rectory. 5 Com. Dig. 200. 


2. Againſt whom. 


Debt lies on the flat. 2 (or 2 & 3) Ed. 6.1 ©. 1% againſt 
two jointenants, who occupy together. R. Hut. 121. 
Or againſt one jointenant, or tenant in common only, it 
he occupies the whole. R. id. t 4.74 


3. The Declaration. 


The plaintiff in his declaration need not recite the ſtatute. 
And if it be recited to be made at a parliament 4 Nov. 2 Kd. 
6. when the parliament began 1 Ad. 6. and fo was prorogued 
"till 4 Nov. 2 Ed. 6. yet it {hall be allowed, for there are 
ſeveral precedents fo 
And it it be recited that whereas he agreed with the rec- 
tor, farmer, or other proprietor, where the ſtitute ſays, 
other owner, Srpriatery ** lo oxwner is ite, it is not 
material. + # 
"ma 


The pliintif, in his declaration, need not ſhew any title; 
for it is ſufficient to ſay, that whereas he was rector, &c. or 
farmer and proprietor of the tithes, &c. | 

And, if he ſhews a grant to himſelf, he need not ſay, it 
was by deed, though tithes cannot be granted without deed, 

So, if he claims by leaſe under the king's patentee, he 
need not ſhew the patent. 
_ So, it is ſufficient that the plaintiff alledges himſelf pro- 
Prietan. So, if he ſays that he is proprietor of the tithes and of 
60 acres in D. without ſaying which is certain. | 

So, it is ſufficient if he ſays that he is rector of A. and by 
renſon theresf, ought to have tithes out of the pariſh of B. 
which is another pariſh. 

The plaintiff in his declaration uſually alledges that he is 

rietor, & c. that the defendant occupied lands within the 

pariſh, and ſowed them, and reaped and carried away his 
grain, without ſetting out the tithes, or agreement with the 
rector, &c. for them. 
So, if he claims as rector, &c. he muſt alledge the tithes 
taken to belong to the rectory. | 

But the non-payment of the treble value is the gif} of the 
action, and the poſſeſſion, and the whole declaration prece- 
dent, is but inducement, and therefore if it be alledged as 
recital, the declaration is good. So the declaration is ſufſi- 
cient, though it does not ſhew that the defendants occupy 
jointly or in common. 1275 

Though it does not ſhew the kinds of grain ſown. 5 Com. 
Dig. 200, 201. cites as to the laſt point R. 2 Cro. 438. Sed 
gu. de hoc. If there had been a ſpecial demurrer. The caſe 
in Cro. was after verdict. | 

Nor by whom it was ſown. Or if it alledges the time of 
the ſeverance before the ſowing. Or more than a year af- 
ter; for it is poſhble. . | Ws | 

So, if it does not alledge the time of ſeverance, but ſays, 
that 30 Sept. being /o thereof poſſeſſed, he reaped ; for it ſhall 
be intended that he ſevered the ſame day, on which the poſ- 
ſeſſion is alledged. So, if the day of ſeverance be coupled 
with the removal of the grain, Or, if the term was expired 
before the day alledged of the removal. | 

So, if the quantity of land ſown and the quantity ſevered, 
vary: as, if he by which ſaid 30 acres for 40, the word 
thirty ſhall be rejected as ſurpluſage. 


So, if the declaration does not fay, that the defendant did 
not agree with the plaintiff, it will be good after verdict, 
DIS | though 


- * 
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though not upon a demurrer. So, it is ſuſhicient that the de- 
claration demands the ſingle value, for it ſhall be trebled by 

the jury or court. And if it adds the treble value, and it is 

miſtaken, it will be good. Vide 5 Com. Dig. 201. 

He muſt alledge a venue, where the tithes are ſtated to be 
carried away without ſeverance, for this is the 825 of the 
action. 

80, it is ſufficient, if he alledges the value of the tithes 
to be 111. and fo an action hath accrued to have for the treble 
value 32/. The miſcaſting is no prejudice. R. 2 Cro. 499. 

So, if he alledges that the defendant is occupier, it is ſuf- 
ficient,” though he does not ſay that he is a ſubject ; for it 
implies as much. R. Hard. 173. 

So, if there be too plaintiffs, and they alledge that the 
defendant did not agree with them, it is ſufficient without 
ſaying or either them, for it is . K. 2 Cro. 70. 


4. The Plea. 


To debt upon this fat. the defendant may plead nil deber. 


Or may plead: Not Go 
So, an agreement wit the plaintiff for his tithes for three 


years, though it be not by deed; for it will be good between 


the parties, and ſhall be a bar by the ſtatute, ought 1 it does 


not paſs the right of the tithes. 
But a plea, that after the tithes were ſet out, the owes 


of the ſoil took them damage feaſant, is not good; if it nee 
not ſhew how long they remained on d. 


II. Action upon the Statute I R. 2 3. | 2 3. for Sei "re 
a Felon's' Goods before Sah on. 


If an action be brought upon che ſtatute of 1 R. 3. 6. 3. 
for taking the goods of one accuſed of felony before convic- 
tion, the plaintiff muſt recite the ſtatute, and ſhew the 


breach. Lut. 1 32• 


II. Adion upon the Statute 1 £9 2 Ph. E M. c. 12. 
for zl. for driving a diſtreæſt three Miles, Sc. 


If an action be brought upon the fat. 1 & 2 Ph. & M. c. 
12. for driving a diſtreſs out of the hundred, Sc. above three 


rk the defendant may plead not gully Co. Ent. 44. * | 
| 0 
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So: he may plead that the taking was by en in Sither 
nam, Co. 2 44. as 


* 


I p. Adin ape ihe Statute 8 It 6. c. 9. e force 
. Entr "Yo. ws 


| Tf an action "EM upon the Vat. 8 Hl. 6. c. 9. for a forcible 
entry, or detainer, the plaintiff in his declaration muſt re- 
cite the ſtatute. Lt. 1 548. Co. Ent. 44. b. Vide action 
pen Statute Div. VII. 
To this action the defendant may plead not P 
a 
; That he did not enter contrary to the form of the ſtatute. 
5 Com. Dig. 202. cies Co. Ent. 46. a. Sed. * I, 185 does 
not amount to the general Me N 
= nag he did net expel or difletſe the plaintiff. 5 Com, Dig. 
id. 


V. Action upon the Statute 5 6. c. 8. _ ns, 
U nder-Sheriff 1200 Tears together. - | 


If an action be upon the lat. 23 H. 6. c. 8. for 285 
| office of under- ſheriff two years together, the plaintiff muſt 
recite the ne and the offence. Lut. 193. Lev. Ent. 
1357 ad 

. He need not aver that the ſheriff had no eſtate of freehold 
in the office, Semb. Lut, 197. 


WI. AMetion * the Statute 21 H. 8. c. 13- air} 4 
1 Perſon. 


E Her taking a Farm, 


15 an 185 be upon the „at. 21 H. 8. c. 13. agel. a ſpi- 
ritual perſon for taking a farm, the plaintiff muſt recite the 
ſtatute Lat. 135. cont. Bro. Action ſur Statute 4. Vide Action 

on flatute, Div. VII, 

"Ts this the deſendant may plead not guilty. | 

That, not having glebe, he took it for the * of his 
family. Lut. 136. 

That he did not hold the farm contrary to the ſtatute 5 
Com. Dig. 202. cites Sau. 32. a qu if er cee n 


to the 3 enn 2 
ä And 
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And upon the laſt Shes he may give in evidence that if 
was for the ſupport of his family. Per 2 J. Baldwin. cont, 
Bro. Action ſur Statute. 3 Sav. 32. 6 2 


2. For Non-Refidence. 


If an action be upon the fat. 21 H. 8. c. 1 13. for non- 
reſidence, it is uſual to recite the ſtatute. Rol. Ent. Aer 
Lut. 138. 2 


II. Aclion upon the Statute 43 H. 8. c. 9. for 1 ing 
| aue Games. 


Ta | 
If an action is brought upon the ba. 33 F. 8. c. 3 8 
uſing unlawful games, the plaintiff may recite the ſtarure | 

and ſhew a breach. Zut. 133. 
To this action the defendant may plead hat by di not 
* a gaming-houſe, &c. Lut. 134. 


VII. Acdion upon the Statutes 13 R. 2. feat. 1. c. . 
and 2 H. 4. c. 11. for ſuing in the Admiralty, for 
a Matter not ſuper altum Mare. 


If an action be upon the flat. 13 R. 2. flat. 1. c. 5: 2 
2 H. 4. c. 11. for ſuing in the admiralty, for a thing not 
done ſuper altum mare, it muſt be by qui <p &c. Dy. 159. 
b. Vide Action upon 1 atute, Div. V. No. 1. 

The plaintiff in his declaration muſt furmiſe the effect of 
the libel, and ſuggeſt that the matter aroſe within the body of 
a county, and not upon the high ſeas. Dy. 159. 6. 

And in actions upon theſe ſtatutes, the party ſhall recover 
double damages, and the king 10/. Bid. 

And the coſts as well as the damages ſhall be doubled. 1b:d. 


IX, Agi ion upon the Statute 8 El. c. 2. for ſuing in 
another's Name, without his Conſent. 


If an action be upon the flat. 8 Eliz. c. 2. for ſuing in 
another's name, without his conſent, the plaintiff muſt recite 
the ſtatute, and ſthew the offence. | Lut. 156. T 

And it well lies, though there be no conviction or ; 
for the peek wid be in the ſame action. R: 2. Cru. 268: 


* II. 20 P r 
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But an attorney is out of the ſtatute. Semb. Lut. 169 
Sed. Q, de hoc? | | 
80, it does not lie for a ſuit in C. B. for it is not men- 
tioned in the ſtatute. R. Lut. 169. 


X. Action upon the Statute 2 W. & M. c. 5. for 
4 . Reſcous of a Diſtreſs. 


If an action be for reſcous of a diſtreſs upon the fat. 2 F. 
& M. c. 5. the plaintiff muſt ſhew the demiſe, diſtreſs for 
rent arrear, and reſcous. Lut. 213, 

He muſt ſhew the whole ſubſtance of the leaſe. 5 Com. 
Dig. 204. cites Semb. Mod. Ca. 215. Sed 2. de hoc? 

And, if he ſays that he was ſeiſed in fee, and leaſed, he 
muſt prove a ſeiſin in fee. R. Med. Ca. 215. 

But, he need not ſay that notice was given; for it is no- 
thing to the defendant, though neceflary to the owner. 
K. L. 214. . Fay” 

Nor, that the corn diſtrained was threſhed or unthreſhed. 
R. Lut. 214. | | 

He need not ſhew a thing, collateral to the leaſe, as, that 
he gave a quarter's warning. Per Holt. Mod. Ca. 215. 


XI. Action upon the Statute 4 & 5 N. & M. 
c. 8. for apprehending Highwaymen. 


If an action is brought upon the fat. 4 & 5 V. & M. 
c. 8. againſt the ſheriff for non-payment of the allowance 
for apprehending highwaymen, c. the plaintiff muſt re- 
cite the ſtatute, and every thing that intitles him to the al- 
lowance within the ſtatute. Ciiſt. 120. 


Tc MD) Sb Dun in 8 8. 
I. Treſpaſs, what ſhall le. 
I. To Lands and Tenements. 


Treſpaſs is a wrong done to the perſon, to the lands and 
tenements, or to the goods andchattels, of another man. 

Treſpaſs to the perſon may be by menace, aſſault, bat- 
tery, or mayhem. Or by falſe impriſonment. 

It will be a treſpaſs done to another, if a man wrongfully 
enters the houſe, lands, or tenements of another, moe 
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his conſent: Ci. e.) illegally; and therefore, treſpaſs lies, 
for breaking and entering his houſe. Or his cloſe. _ 

80 a treloaſs may be to lands or tenements, by entry into 
his poſſeſſion. F. N. B. 92. A. B. 2 Rol. 555. T. By 
treading down, ſpoiling, eating, Sc. his corn, graſs, hay, 
Sc. Cutting down trees. Hunting in his cloſe. Breaking 
down fences. Throwing down, or diſturbing the ſetting 
up of his fold. By breaking up a pond. 

So, if a man enters, and-does damage to another, though 
he does not keep the poſſeſſion : As treſpaſs lies, wherefore, 
he broke and entered his houſe, or cloſe. = 

So, treſpaſs lies for a wrong to lands, contrary to a truſt 
repoſed in him: As, if a leſſee at will, cuts down timber, 
or commits voluntary wafte. Co. Lit. 57. a. R. Sav. 84. So 
treſpaſs Hes for a wrong to his liberty or privilege in land; 
as for entering his warren, and chaſing, &c. hares, &c. and 
taking and carrying away his hares, &c. F. N. B. 86. M. 
For breaking and enterihg his ſeveral or free fiſhery, and 
fiſhing, &c. R. Skin. 342. 4 Mod. 186. F. N. B. 87. G. 

If a perſon keep goods diftrained in the houſe, long 
than the time directed, he is a treſpaſſer for the ſurplus 
time. Stra. 717. IL. Ray. 1424. | 


2. To Goodt and Chattels; 


If a man wrongfully takes the cattle, goods, or chattels; 
of another, it will be a treſpaſs: As, if he takes the horſe, 
ox, or other cattle, or live chattel. Or his furniture, or dead 
chattel. For taking away a ſhip. F. N. B. 87. Doves out 
of his dove-houſe. Hares, pheaſants, &c. out of his war- 
ren. Deer out of his park. 1] ve! | 

It hes for taking the wife with the goods of the huſband. 
F. N. B. 89. O. Of a ſervant taken away, with the goods 
of the maſter. 2 Rel. 551. J. 34 | 

So, it lies of charters taken, though they concern the 
ſreehold or inheritance. Of a bond or other writing taken. 
2 Rol. 557. I. 40. But, in the laſt caſe, detinue is the proper 
action, as the thing is recovered in ſpecie. | 

Treſpaſs lies for taking 100 ſhillings of his money, in 
money numbered. F. N. B. 87, M. Of timber. D. 
Of the goods of a felon taken by the ſheriff. Id. 91. F. Of 
goods wrecked, taken before ſeiſure. Id. P). 

So, treſpaſs lies for an unlawful diſtreſs of goods. V. 
90. B. For goods taken until he maje fine, releaſe, &c. 


Id. 87. C. 
K 2 FH 
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For goods deſtroyed, as, a mill-ſtone broken. Id. 88. L. 
Sheep driven by a dog, whereby they were rendered leſs 
8 Id. 89. L. Hogs driv en, ſo that they periſhed. 
Of hay, or och chattels burnt. Id. 88. N. A veſtment 
ſpoiled, by throwing wine upon it. . R. Noy. 4 

Treſpaſs lies, for affaulting, beating, and Tomi plain- 
tiff's mare. Barnes, 452. 


3. Treſpaſs PE a general M. ng 


Picks lies for a general wrong done to another : As, 
if a man takes the fervant of another out of his ſervice, 
and keeps him. 

If A. reſcues a man out of the hands = an officer, who 
arreſted him for me, for he was my. ſervant for ſuch pur- 
pole. -. 5 Com. Dig. 536. = 

If he builds a tool-booth, upon my land, without ſaying, 
clauſum fregit. R. 2 Cre. 122. If a miller * toll of him, 
who ought to be free of toll; for it is 7antamount to having 
taken his corn. 2 Rol. 556. l. 10. If a man beats the 
ſervant. of him, who ought to have toll, and obſtructs his 
taking of toll. R. 2 Cre. 122. 

Treſpaſs lies for taking a ſon and heir, and marrying him, 
or a daughter and heireſs. F. N. B. go. H. Of a priſoner 
taken in war. Id. 88. 4. 91. E. 


. By whom Treſpaſ lies. 
1 Treſpoſs, quare Clauſum fregit.. 
Freſpaſs, quare domum, or clauſum fregit, lies by him 


who hath the poſſeſſion of an eſtate of freehold, or inheri- 
tance, or by 1:aſe for years, or at. will. 2 Rel. 551. J. 47, 


54. 50 tenant at will, may have treſpaſs againſt him who 
ouſts him. Semb. Id. I. 45. I conceive: there is not a 
doubt, as to all the world, except the landlord. 
Tenant by ſufferance, iy" inte treſpaſs againſt a 
ſtranger. Id. J. 42. 
So, it lies by him who bath Aly veſturam terre, or the 
ofit of the land. Co. Lit. 4 b. R. Mo. 302. Or, the her- 
bage of the land. So, by a leſſee of the paſture of ſuch a 


cloſe.” By a grantee of 3 though the ſoil does 


not thereby pals. 5 Com. Dig. 536 
So, it lies by a grantee or leflee of the kings of the iſſues 


of one outlawed. Leo. 213. Mo. 30% 4 
But 
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But a commoner * not Rave treff paſs, nur Hlaifum 
fregit. Cro. El. 427. Nor he who bach a Cairn in land. 
1d. Their remedy is by ſpecial action on the caſe. With 
reſpect to the warren, that muſt be, where it is merely an 
entry, and none of the property RS away or injured 3 for 
in either of theſe caſes, I apprehend Ae would lie. 

Treſpaſs lies, by a frechold-tenant in a manor, for diggir 
turf in his turbary, where he hath an exclufry ve right to. the 
turf, though. not to the feeding on it; not, if he had only 
common of turbary. 3 Burr. 1824. 

Treſpaſs lies by the ownet of the ſoil, for. i A ſtall 
in a market. Stra. 1238, Will. 197. 1 


"e 


A.” What foal e's fie fle. 0 — Hes 


Ifa a man "has poſſeſſion only as leſſee for es or at it vil | 
it is ſufficient to maintain pate: againſt a wrong · doer. N 
2 Rol. C5 1, J. 47. 5 4. ner; 563 19178 KR 
A copyholder ſhall have treſpaſs for trees cut upon his' 
land. Id. J. 52. A diſſeiſſee ſhall have treſpaſs againſt a 
diſſeiſſor, without reentry, for the firſt entry; for the 
diſſeiſee was then in poſſeſſion. a9 553.1. 50. Ce. Lit. 
269-61 do 05 wot kasten vat lafst 20r ors nA 
So, if his-eſtate — whereby: heccanriot re- enter: 
As, if he was tenant pur autre vie, & c. he ſhall have trei- 
paſs for the whole time, with\a.continuanth againſt : the diſ- 
ſeiſor. Id. 550, J. 15. 20, If a diſſeiſee re- enters, he ſhall 
afterwards haye treſpaſs: againſt the diſſeiſor, 32 conti. 
nuando for the whole — is: poſſeſſion r 
Or againſt a ſtranger for a treſpaſs done during aha diſſei- 
lin, for by re-entry, he veveſts the poſſeſſion ãn himſelf, ah 
initio. 80, againſt a leſſee, donee, or ſeoffoc, of the diſ- 
ſeiſor. If à man ſells his land, he ſhall have treſpaſs for a 
wrong done before. 5 . 5375 {65 esd ng mn 


3. What foall at be @ ffbeient Baff 
A plaintiff cannot maintain treſpaſs, quare' clauſum fregit, 
if he has not actual poſſeſſion, though he Hath che freehold 
in law: As, an heir ſhall not have refoals againſt an abator. 
If the heir enters upon : an abator, he ſhall not have elan 
againſt him for the wrong before. 5 Com. D 8 ML 
If a wife, "tenant for life, leaſes for years, Sp the 
N ſhall not have treſpaſs 287 the falls, Hors 


14. Nor the heir, if an huſband, Teiſed in right « O 
his wie, leaſes, and then the wife des. 2 Nel. 552. J. 3. 


ar- 
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A bargainee ſhall not have treſpaſs before entry, though 
the -offeſion i 18 transferred to him by the ſtatute. ry 6 


4. What ſpall be a ſufficient Pe Non for Goods. 


Not only he who has the property, but alſo he who oy 
the pollen of od apts ſhall maintain ne wn for beg 


*m To a 


22, 80 a bailee of fs awarded. 1d. jr 31. 80 a i bailec 
of goods pledged to him. 20 H. 7. 1 2 

So, if a ſtray in the manor of L. be 1 within a year 
by a ſtranger, B. ſhall have treſpaſs. Id. If a man takes 
the goods of B. who afterwards grants them to another, yet 
B. after the grant ſhall have e for them. 2 Rel. 557. 
4. 250011 na 299: 

1 Tan man ſells goods in FINE: 10 4 in York, Af ſhall have 
treſpaſs before actually taking poſſeſſion ; for the poſſeſſion 
is immediately-in him. Lat. 214. 

An executor ſhall have treſpaſs for the goods of his teſta- 
tor, though he does not ſay, that they were taken out of his 
cuſtody, for the poſſeflion upon the death of his teſtator is 
veſted in him. 2 J. 2 Cro. 113. 

Treſpaſs lies for = taken after delivery by en 
2 Rol. 569. J. 1). Or after re- taking by — owner. 1d. 
J. 25. Or after his leaſe or intereſt determined.” Id. J. 30. 


It lies by a ſheriff for taking goods in his hands upon execu- 


tion before ſale : Tho' the taking be by the defendant him- 

felf againſt whom the execution ua. R. Cro, El. 639. | 
Treſpaſs lies for the maſter of à ſhip, who had the poſ- 

ſeſſion, and was taken for the e, for a detainer of it. 


Ke. 1 Salk. 2. 80 treſpaſs lies for goods taken, thought they 


are afterwards altered in form. 


5. General Thel, by. whom it hhes, 


_ Treſpaſs lies by the party to whom the wrong is, done, 
Tho! the damage to him be only by conſequence ; as, it lies 
by.an huſband alone for the battery or threatening of his 
wife, per quod conſortium amiſit, or negotia infecta reman, &c. 
5 Com. Dig. 538. So it lies for the battery of a ſervant, per 


ye Aula. ld. 80 even after the death of the 


n | ſervant. 
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ſervant: 2 Rol. 568. J. 42. By an huſband aſter the death 
of his wife, for taking away his wife, with his goods. 1d. 
563. J. 12. Or after a divorce. Id. J. 10. 

So by the fat. 4 Ed. 3. c. 7. An executor or adminiſtra- 
tor ſhall have treſpaſs for a prejudice to the property of the 
teſtator. Vide Adminiſtration, Div. II. No. 13. And by 
the fat. 25 Ed. 3. c. 5. The executor of an executor. 

But treſpaſs does not lie for a battery, &c. to the perſon 
of the teſtator, by his executor or adminiſtrator. Fide Ad- 
miniſtration. Div. II. No. 13. 

Nor by an huſband after the death of his wife, for a bat- 
tery to the wife. 2 Rel. 568. J. 50. Nor by a father for 
the battery of his ſon. 5 Com. Dig. 538. or the impriſon- 

ment of à ſon or daughter. Id. Nor for taking away any 
ſon or daughter, who is not an heir X. Cro. El. 770. 

If a wrong be done to ſeveral at the ſame time, treſpaſs 
lies for each ſeverally, for the wrong to him; for treſpaſs 
is ſeveral in its nature. 3 Lev. 354. 9 24 

Treſpaſs lies for one hurt by the accidental going off of 
a gun. Stra. 596, Aran = 5 

A plaintiff in trefpaſs, for an aſſault by the defendant to 
whom ſhe was married, proves a former marriage to one 
alive at the time of the ſecond marriage, and obtains a ver- 


dict. Stra. 79. 
i "HI, Againſt whom” it lies. 
I. Treſpaſ+ quare Clauſum fregit. 


Treſpaſs lies againſt; him, who commits the treſpaſs, and 
all.aiding, &c. for there is no acceſſary, but all are princi- 
pals in treſpaſs, And treſpaſs lies againſt each ſeverally, 
where many commit a treſpaſs; for it is joint and ſeveral 
in its nature, 5 Com. Dig. 39“. a 

8o it lies againſt 4. together with divers other unknown. 
R. 1. Lee. 41. So againſt all who procure or command it. 

4 1nft. 317. Or againſt him, who afterwards aſſents to a 

treſpaſs done for his uſe or benefit, tho? not privy at the time 
of doing it. 14. So, if he aſſents to the act of his ſervant in 
ſeiſing goods, he will be a treſpaſſer for miſuſing of the goods 
in ſeiſure, tho not privy-to the miſuſage. R. Lane 9go. 

Treſpaſs lies againſt A. who comes in aid of B. tho! he 
does nothing. 2 Rol. 555. J. 7. Or if he commands B. to 

do the act, though he be not preſent. Id. I. 10. 

Treſpaſs lies againſt A. if his wife puts his cattle into the 
land of another. Id. 553+ J. 30.; ® l Soo 

If 
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If the ſheriff, by his order, takes in exccuticn the goods 
of a ſtranger. Id. I. 5. 10. Dy. 295. Keilw. 119, 129. 

But if a ſervant puts the cattle of his maſter, without his 
privity, into the land of another, treſpaſs lies againſt the 
| ker rant and not againſt the maſter. 2 Nl. 553. J. 25. 
If the bailiff of a franchiſe takes the goods of a Wer 

in execution, treſpaſs lies againſt him, not * againlt the ſhe- 
riff. Id. 55 2. J. 44. Sed. qu? 

So, if the bailiff of a ſheriff detaite! m-cuſtody after a 
Superſedeas, treſpaſs lies againſt him, and not againſt the ſhe- 
"riff. R. Id. J. 45. So if the ſheriff takes a furnace &c. fixed 
to the freehold, treſpaſs lies againſt him, but not againſt 
the party, tho? it is delivered to him. R. Id. 556. J. 50. 

It is faid if the ſheriſf does not return his writ, &c. treſ- 
paſs liee againſt him, but not againſt the Party, or bailiff. 
5 Com. Dig. 3390. Sed qu. de hoc? And, if "treſpaſs would 
lie, could not the ſheriff return his vit, and ſile the return, 
before he pleaded to the action? By treſpaſs muſt be meant 
treſpaſs on the caſe, though in Comyns ny is ranged under 
treſpaſs quare clauſum fregit. 

An action upon the caſe lies againſt the ſherif if he does 
not return the writ. 2 If. 453. 2 
If a man receives him who "has committed a treſpaſs, 
knowing him to have done ſo, he is no treſpaſſer. 

If a man commits a treſpaſs. by miſtake, or inadvertency, 
treſpaſs lies againſt him : as, if a ſheriff or bailiff takes the 
goods of one inſtead; of another, 2 Rol. 55 2. I. 17, 22. Or 
arreſts A. inſtead of B. Id. I. 25. or attaches A, by the goods 
of B. or of his maſters. I. I. 20. Pho" it be by ſhewing of 
the party to the ſuit. Id. I. 30. Dy. 295. Neil. 119, 129. 
If an executor cancels an obligation. of his teſtator to A. 
which he finds, ſuppoſing that it 15 ſatisfied. R. 2 Rol. 563. 
J. 45. If a man's cattle-'eſcape into che land of another, 
againſt his will. 1d. $68; Liz. oN 324; 

Treſpaſs lies againſt A. if cattle i in his cuſtody commit a 
treſpaſs. Id. 546. J. 20,-or againſt the owner of the cattle 
at the plaintiff's election. II. 

The court will not join declarations in rcſpaſ againſt ſe- 
parate perſons, on an affidavit that the treſpaſs, if any, 
was committed by all jointly ; for that would deprive the 
plaintiff of the benefit of the evidence of one vga the 
other. Stra. 420. 

Treſpaſs lies againſt a tenant in poſſeſſion, TIE judgment 


agamſt the caſual ejector, for the meſne profits, from the 


time he had notice of the leflor's title, tho? he lets judg- 
ment 
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ment go by default, and his name does not appear in the 
record of judgment againſt the caſual Nor. R. by all the 

udges. 2 Will. 175. 

But treſpaſs does not lie againſt a man not conſentin oe 
aiding to it: As, if A. ſtrikes an horſe upon which 
riding, whereby he throws down another, treſpaſs does _ 
lie againſt B. Salt. 637, 8. 

Treſpaſs does not lie againſt a lord, becauſe his diſtreſs 
is unreaſonable, or carried into tlas county; for by the 
flat. Marl. 4. non prniatur fer redemptionem ; but there ſhall 
be an action upon that ſtatute. 2 If. 105, 6. Nor by t 
equity of the ſtatuts by a leſſee for years Fae the 1:or. 
20 Kd. 4. 2, 3. R. Dali. 3. Let it lies, if the leſſor ſpoils 
or deſtroys the goods. 20 Ed. 4. 3 4. 7 
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2. What Act . a Man a 24 55 ab initio. 


If a man has an authority. of licence given EA 171 — 
and he abuſes it by misfeaſance, he ſhall be a treſpaſſer ab 
initio e as, if a man no takes a diſtreſs, works, or * killa it. 
8 Co. 145. If a leſſor, who enters to view-1t; waſte be done, 
damages the baue. 2 Rol. 50 1. J. Wa, On n there all 
night. 1d. «1 

If a commoner enters to view: his 1 * and Tits * 
trees, Sc. 8 Co. 146. 5. If a ſearcher unpacks ſtuffs, and 
puts them in the diri, whereby they are damaged. So if his 
ſervant or aſſiſtant, does it, without his direction. If a 
a man enters a tavern, and continues there all night againſt 
the will of the taverner. If a man will impark goods dig 
trained after amends tendered. 5 Com. Dig. e 

If the lord of a manor works a ſtray wichin the year. | 
R. 2. Rol. 562. J. 15; Or the lord of a fair, or * 
works an horſe diſtrained for toll. Id. I. 20. 

So, if the bailiffs of a town who by cuſtom ſeiſe an kide; 
fon non-payment of a cuſtomary duty for hides of all oxen 
killed and fold within the town, tan it, to prevent Fange 
tion. R. Id. 1. 25. | 

If a ſheriff or any in his 4d; make replevin after a claim 
of property notified to him by the owner. R. Mod. 68, 139- 
If an eſcheator takes the goods of one outlawed after a writ 
de non molgſtando ſhewn to him. 3 H. 7. 1. \ 

So, if a man abuſes a truſt or confidence repoſed 1 in him, 
he will be treſpaſſer, ab initio* as, if leſſee at will commits 
Ne waſte, by throwing down an houſe, cutting down 

trees, 
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trees, &c. 5 Com. Dig. 540. If a ſhepherd kills ſheey 
committed to his care. Co. Lit. 57. 

Or for a ſpecial purpoſe, as to plough, or dung his land, 
2 Rol. 556. J. 5, 

If a ſervant, or aſſiſtant, intruſted to ſell goods in a ſhoy, 
imbezzles them. R. 1 Lev. 87. R. Mo. 248. 
© So, if a man has colour of an authority, and afterwards 
it is vacated and declared to be null, he will be a treſpaſſer 
ab initio: As, if a man obtains judgment irregularly, and 
afterwards takes out execution, the party, (though not the 
officer) will be a treſpaſſer, if the judgment be vacated. 
R. 1 Lev. gg. but Twiſd. dub. 2 Sid. 125. Vide Bayiy v. 
Bunning. I Lev. 17. 1 Sid. 271. The difference between 
officer and party. 

90, if a man has power given him by act of parliament, 
and does not purſue, or abuſes his power: As, if a man 
having authority by the fat. 2 W. & M. c. F. to ſell a dif- 
refs for rent, if it be not replevied within five days after 
notice, & c. fell it without notice. Adm. 4 Mod. 391. 
If a man puts cattle, which he impounded damage-feaſant, 
.into the next pound which happens to be in another coun- 
It it does not make him a treſpaſſer, but he is ſubject to 
the penalty of the fat. 1 & 2 P. & M. c. 12. Stra. 1272. 

Beaſts dying after put in the pound, does not make a man 
ee ab initio; but caſe will lie. 2 Wil. 313. 


IV. When Treſpaſs does not lie. 


Th man ſhall not be charged in treſpaſs for goods, Which 
he had by the delivery of the party himſelf, except where 
by a wrongful act, he makes himſelf a treſpaſſer, ab initio: 
As, if A. deliver goods to B. for cuſtody, who afterwards 
will not re-deliver them, treſpaſs) does not lie againſt B. 2 
Rel. 555. l. 27. 40. But trover or detinue will lie, 

If A. permits his goods to remain with B. for his own 
,uſe, and B. delivers them to C. to carry to another place, 
treſpaſs does not lie by A. againſt C. I. J. 35. Nor for goods 
which come to him by authority in law. Id. I. 43. Vide ante 
Div. III. No. 2. As if A: take goods by delivery of the 

| ſheriff upon a replevin. Id. J. 45. p. 565. J. 45. Or takes 
-them upon an execution, though it be not regularly 1 made. 
Id. 556. J. 50. Upon a ſale. Id. J. 52. 
If a conſtable take goods waived for the uſe of the owner, 
tho he afterwards: refuſes to deliver them to him, treſpaſs 


does not lie, but detinue. R. 2 Rol. 555. I. 50. 561. J. * 
* | . Nor 
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Nor for goods which a man takes only for ſecurity for the 
uſe of the owner: As, if goods are thrown by tempeſt into 
the ſea, and a ſtranger takes them, and delivers them to the 
ſervant of the owner for him. Id. 555. J. 47. So the maſ- 
ter of a barge in a tempeſt may throw goods into the ſea, 
for the ſafety. of the paſſengers. R. Id. 567. I. 5. Nor for 
ds which a man has lawfully, tho' the poſſeſſion of him, 
om whom he had them, was wrongful : as if A. takes the 
horſe of another and ſells him to B. treſpaſs does not lie 

againſt B. Id. 556. J. 52. | 

If a man hath a licence or authority from the plaintiff 
himſelf, treſpaſs does not lie againſt the defendant, though 
he abuſes. his licence by misfeaſance. X. 8 Co. 146. 3. So, 
if a man: hath licence or authority by law, and afterwards 
does not do what he ought, treſpaſs does not lie againſt him 
for non- feaſance does not make him a treſpaſſer, ab initio. 
R. 8 Co. 146. 3. As, if, after a diſtreſs, the rent or ſuſſici- 
ent amends axe tendered, treſpaſs does not lie; though the 
party refuſes delivery of the goods diſtrained. Id. If a man 
comes into a tayern, or common inn, and afterwards refuſes 
paying for wine. R. Id. If a ſheriff after an arreſt refuſes bail. 

So treſpaſs quare clauſum fregit, or general treſpaſs, does 
not lie, where damage is done to a privilege or liberty, which 
a man hath in the ſoil of another, but he may have an ac- 
tion upon the caſe : As, a commoner thall not have treſpaſs 
for damage done to the foil, or graſs. 5 Com. Dig. 342. 

If a man hath free warren in the land of B. he ſhall not 
have treſpaſs, for that he broke down the burrows of his free 
warren, & c. whereby his conies, &c. periſhed. R. 2 Rel. 
550. J. 45. So, treſpaſs does not lie, where the damage 
accrues to the.goods. by his own neglect, or default: As, if 
A, gives licence to B. to put hay, 8&c. upon his land, until it 
can be ſold, and afterwards leaſes the land to C. Treſpaſs 
does not lie by B. if-his hay be conſumed by the cattle of C. 
for he ought to ſecure the hay at his peril. R. 2 Rol. 143. 
0. | | F 
Treſpaſs does not lie, where the act is not againſt the 
peace, or wrongful, but the effect of cunning or contri- 
vance: As, if a man procures the ſervant. of another to go 
out of his ſervice, and then retains him, but does not take 
him away. 2 Rol. 556. J. 17. 80 treſpaſs does not lie 
againſt a ſervant, if he departs: out of the ſervice of his 
maſter. Id. J. 20. 2 1 

Treſpaſs does not lie for a lawful act, though in conſe- 
quence, damage is done to another: As, if a a 
„ e Pout 


(. 140 ) 


ſpout to his houſe, which, upon rain, throws water upon 
the wall of another; but there may be an action upon the 
caſe. R 2 Mod. Ca. 272. h 

So treſpaſs does not lie for an act which is felony: As, 
for a battery, of which the party dies within a year. 2 Roll, 
557. J. 5 Vide action upon the caſe. Div.” II. No. 5. 

"Treſpaſs does not lie for taking goods, which Was a rob- 
bery; if it appears to be a felonious taking. If it appears 
upon evidence, for breaking an houſe, and taking money, 
for which he was convicted of burglary. 


But, if a man proſecutes for the felony, and the party is 


acquitted, or burnt in the hand, he may have treſpaſs; for 
he hath done what the law required againſt the party for the 
felony, and then the treſpaſs remains. So, if the defendant 
pleads a conviction of felony, it is no bar, for the plaintiff 
was not a party; and therefore, not eſtopped by the record. 
5 Com. Dig. 542. To the laſt point, ſays, Semb. 2 Rol I. 557. 
J. 10. So, if he pleads a conviction uncertainty. R. per 3 
Je Jon. 147. Lat. 145. | 

n treſpaſs for taking goods, if it does not appear by the 
declaration, & c. that the taking was felonious, the defendant 
cannot ſay ſo: R. 1 ed. 283. W eln 
Treſpaſs does not lie againſt a man for taking goods 
which he found. R. 2 Kol. 5 5 5. l. 50. Unleſs after find- 
ing, he embezzles the goods. Id. 563. /. 45. Treſpaſs does 
not lie for throwing down a nufance. I 565. / 50. 

80, treſpaſs does not lie, it cattle enter the cloſe of ano- 
ther, for want of repair of the fences. Id. I. 30. Nor, if 
a man enters land to drive back his cattle, eſcaped thither for 
want of fences. 1d. J. 35. Or, to drive back wild beafts, 
eſcaped for want of paling againſt a foreſt. Id. I. 40. Or, 
to retake his goods carried thither by the vecupier of the 
land Id. I. 54. : 

But, it is not juſtiftable to enter land with cattle, becauſe 
it hes open to the highway. 1d. /. 47. Or to enter to ſearch 
for goods ſtolen, without reaſon of ſuſpicion that they are 
there. Id. 1.15. Or to enter upon a common report, that 
his trees dug up are carried thither, that not being felony. 
1d 564 1. 30. This is at common law. But now by ſeveral 
ſtatutes, cutting and carrying/away various-trees, and under 
different circumſtances, 4s made felony. Vide tab. to flat. tit. 
trees, and the Black AF, ꝙ Geb. 1. c. 22. 

It is not juſtifiable to enter for retaking goods, which he, 
who holds them in con«non with me, put there; for though 
a tenant in common, may -retake goods in common, when 


the 
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the other takes them, yet he cannot juſtify 4 treſpaſs to do 
it. R. 2 Rol. 566. J. 30. 

Treſpaſs is not excuſed on pretence of charity: As, if a 
mother enters the houſe of another, to viſit her fick daughter 
there, without a{king leave. IA. 567. I. 15. Or on pre- 
tence of ſport : As, for the hunting of a fox, or badger, X. 
Though it be for the public good. 2 Kal. 558. B. Sed qu? If 
a man ſets a falcon at a pheatant in his own land, he cannot 
purſue it into the warren of another. Rel. 567. J. 30. Such 
js the common law, but unleſs the defendant, in either of 
the caſes, 1s a wilful treſpaſſer, a plaintiff will have little 
chance of recovering damages, ſufficient to carry coſts. 

Treſpaſs does not lie for ſeiſing an houſe in the Eat In- 
dies. Stra. 649. 

Nor for taking exceſſive diſtreſs ; but a ſpecial action on 
the ſtatute of Malbridge. Stra. 85 1. 1 Burr. 579. Unleſs 
the diſtreſs is of gold or filver, which are of a certain known 
value, and even the meaſure of the value of other things. 
Moir v. Munday. H. 28 G. 2. cited in the caſe of Hutchins 
v. Chambers. 1 Burr. 

It lies not for a father, for aſſaulting and getting with 
child his daughter, per quod ſervitium, &c. if ſhe was of age, 
and away from her father's houſe, in ſervice; but, if ſhe 
was under age, and under her father's roof, it lies. 3 Burr. 
1878. 

But, if a man impriſons me, of his own wrong, I may 
juſtify the breaking of windows or doors to get out; for it 
was his fault. 1 Kal. 566.4. 5. If a man by neglect, ſuffers 
his kouſe to be on fire, I may pull it down for the 1 
of mine adjoining. 1d. 1. 3. 

If a man takes a handful of grain from my heaps I may 
take as much from his heap. Id. I. 12. If a man throws 


his grain or money to my heap, I may take this whole. Id. 


l.15. Sed qu. as to, money? 

If cattle or goods are damage-feaſant, I may vg or re- 
move them out of my cloſe, Id. I. 20. 35. K. 4 Co. 38. 6. 

But I cannot kill or damage them. Nor can I kill a tum- 
bler hunting in my warren. K. 2 Rel. 567. J. 35. 

If a man ſell me all his trees, I ſhall have liberty to come 
upon the land, to cut them down, and carry them away, 
when I pleaſe. R. Id. I. 40. Vide Hatton & Ley per Jones 
Ch. J. 1683. Bull. Ni. Pri. 3 Ed. go. 

I conceive the party muſt enter at a ſeaſonable time, and in 


reaſonable time, after the purchaſe. 2 | 
| A gran- 


( an] 
A grantee of a water- pipe, &c. ſhall have liberty to mend 


it. 1 Rol. 567. J. 45. An extcuter has liberty to enter to 


take the timber of the deceaſed. Id. 564. J 25. A rever: 
ſioner, &c. to view waſte, if he does not break 4 door or 
window. Id. 568. J. 5. | | 

If cattle, in paſſage on the highway, eat herbs, or corn, 
raptim & ſparſim againſt the will of the owner of the cattle, 
it will excuſe the treſpaſs. Id. 556. J. 55. 

If an act in the firſt inſtance be unlawful, treſpaſs lies; 
if it be prima facie lawful, and the prejudice to another not 
immediate but confequential, treſpaſs doth not lie, but an 
action upon the caſe. Thus, A. enters B.'s yard, having 


right ſo to do, and there fixes a ſpout to his own houſe, . 


from which the rain runs into B.'s premiſſes, and rots his 
walls. R. on demurrer & ult. concil. that treſpaſs does not 
lie. Stra. 634. 2 L. Ray. 1399. Fort. 212. 


Pleading in Treſpaſs. 
1. The Original. 4 


Treſpaſs is vicontiel, which gives commiſſion to the ſheriff 
to hear and determine in his county. F. N. B. 85. V. And 
thereon he may determine treſpaſs to any value. Id. And 
it ſhall ſay vi et armis. Id. ie 

Or treſpaſs may be ſued by a writ directed to the ſherif, 
and returnable in B. R. or C. B. 1d. 86. H. And this writ 
ſhall always ſay vi et armis. Id. | 

If it be for taking a hve chattel, the writ uſually ſays, 
took and /ed away. Id. 88. B. If for a dead chattel took, 
or carried away. Id. | 

If for immoveable chattels, to the value, &'c. Reg. 93. b. 
If for moveable chattels, of the price, Wc. II. 

But took and ed away, and carried away, may be uſed 
promiſcuoufly for live or dead chattels. So price or value, 
may be uſed promiſcuouſly for a live or dead thing. 5 Cam. 
Dig. 314. But there is certainly more propriety, in the 
terms uſed antiently in theſe caſes. | 

If the price or value be omitted in treſpaſs for taking 
cattle, it is not fatal; for they may be returned. Reg. 97. b. 
So the omiſſion does not prejudice in any cafe after verdict. 
R. 1 Sid. 39. 2 Vent. 174. Nor upon a general demurrer. 
Semb. 2 Cro. 147. cont. 2 Lev. 230. © wah; 

| | . 2. Pro- 
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2. Proceſs. 


The proceſs in treſpafs is attachment, and diſtreſs, and 
if upon the attachment or diſtreſs the ſheriff returns nibil, a 
capias, alias, pluries and exigent, and proceſs to outlawry. 
1 Brownl 193. | 

If at the return of the attachment, the defendant does not- 
appear, nor caſt an eſſoign, he ſhall loſe the goods attached 
Id. If he caſts an effoin, he ſhall have a writ to the ſheriff 
for reſtitution of his goods. Id. Though he does not appear 
at the day to which the eſſoin is adjourned. - 12. 

The common mode of proceeding, is, now, by ſervice 
of copy of common proceſs, as in B. R. of a bill of Mid- 
dleſex or latitat; in C. B. of a capias. But if any one ſues 
by attachment, the above is the law. I have only to add, 
that in many actions given by ſtatute, the eſſoin is taken 
away. | 


\ 


3. Declaration. 


In what County alledged. 


In treſpaſs quare clauſum fregit, the venue muſt be in the 
county where the land lies: In other words it is a local ac- 
tion. And fo, for any local treſpaſs. But for battery, tak- 
ing of goods, &c. it may be in any county. Vide Aion, 
Div. XII. No. 12. 


4. The declaration muſt be direct, an poſitive. 


The declaration muſt be direct and poſitive z and there-, 
fore, if the plaintiff declares That whereas defendant, c. 
it is bad, for nothing is directly aſhrmed. 5 Com. Dig. 314. 
That is, if the defendant demurs. 

So, if the plaintiff declares guare eum, &c. R. Salk. 636. 

But quod cum is well enough after verdiF, though it might 
be bad on demurrer. 1 Wil. 9g. Quod cum is well on a 
ſpecial demurrer, where the writ is ſet forth in the declara- 
tion, 2 Will. 203. i. e. in C. R. or by original in B. R. 

In treſpaſs, ner non de eo quod, c. after a quod cum, is a 
politive charge. Stra. 681. 2 Ld. Ray. 1413. 


5. The 
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5. The Declaration muſt be certain. 


The declaration muſt be certain, and therefore muſt ſhew 
the number, quantity, and quality, of the cattle or goods 
taken. R. 5 Co. 34. 5. 

But it is ſuiheient that the quantity, &c. is aſcertained 
by a thing to which it refers: As, wherefore he lool a-cheſt, 
and divers clouths in the cheſt aforeſaid, is good, without ſay- 
ig what cloaths he took. R. Al. g. 

It mult alledge the time of the treſpaſs, before the de- 
claration filed; and therefore, if the declaration is filed in 
Trinity Term, and the treſpafs alledged after the term, tho 
before trial, it is bad. 1 Sid. 308. 

If it is alledged at any time after the declaration tiled, it 
is bad upon demurrer. 

If it is alledged after the declaration and before trial, it is 
bad aſter verdict, except where the jury ſind ſpecially, that 
the defendant was guilty before the declaration filed. R. 1, 
Sid. 308. Com. Rep. 12. Salk. 662. 

If it is alledged at a fas aſter trial, it will be aided by 
verdict. Cem. Rep. 12. Salk. 662. 'Or at an impoſlible 
day. Vide Com. Rep. 1 

If the plaintiff declares of a treſpaſs committed within 
the term, wherein he declares, the E ſhould be 
intitled of a particular day, or return, aſter the treſpaſs. 

If the declaration alledges that ſuch a day defendant im- 
priſoned him, and detained him 24 days, without ſaying, 
when, it ſhall be intended immediately after the impriſon- 
ment. R. 2 Cro. 664. If it alledges, and other wrongs to 
them did, inſtead of to him, it is not material. R. 1d. 

90, if i it alledges the treſpaſs in a cloſe called A. abutting 
upon the lends of B. in D. the cloſe ſhall be intended in D. 


R. 2 Rol. 251. J. 45. 


6. The Declaration muff be conformable to the Original. 


The declaration muſt be conformable to the original; 
and therefore, if the declaration is wherefore the cloſes, when 
the original was, wherefore the che, it is bad. K. Cro. El. 
185. 
If the declaration is, W the cloſe, omitting broke, 
and the writ, wherefore he broke the cloſe. Per 2 J. Veni. 


cent. 2. Vent. 153. Sed qu. de hoc? 
But 
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But an immaterial variance, or what may be ſupplied by 


intendment, does not prejudice. Id. Nor a miſtake of ſum- 
noned for aHOcD. 5 Com. Dig. 31 5. 


7. Vhe Declaration muft be vi et armis. 


It muſt be with force and arms, and againſf the peace, for 
the omiſhon is ſubſtance. 5 Com. Dig. 315. cites contrary 
authorities. But now by the fat. 16 & 17 Car. 2. c. 8. it 
is aided after verdict. And by the fat. 4 & 5 Ann. c. 16. 
Upon a general demurrer. 


8. The Declaration muſt be contra pacem. 


I) he declaration muſt be againſt the peace of the now, or 
late king, according to the fact. 

It muſt mention'the cattle, or goods, to be of ſuch a price 
or value. 2 Lev. 230. But it is ſufficient, if it be in the 
writ, though omitted in the declaration. R. 1 Sid. 1 50. 
This is, where the writ appears upon the record, as in C. B. 
or by original in B. R. 

This ſhall be aided after verdict, and upon a general de- 
me for it is only form. 2 Cro. 148. 


9. The Dale 2 a Property, or Paths, in the J 
Plaintiff. 


The plaintiff by his declaration muſt alledge that the pro- 
perty, or at leaſt the poſſeſſion of the lands, or goods, &c. 
is in him; and therefore, if in treſpaſs of the plaintiff, or his, 
is not inſerted, it is bad. R. 1 Sid. 184. And it will be bad 
after verdict. R. 1d. 

Though it is, wwherefore he broke the cloſe of the plaintiff, and 
hve loads of hay, there took, omitting hs, for 1 it ſhall not 
be intended the plaintiff's hay, though it is in his cloſe, 
without being alledged. R. 2 Lev. 156. 

If this had not been determined, I think it would not 
now receive ſuch a determination. | 
Treſpaſs by Dean and Chapter, for entering the claſe of 

* 2 is not good. R. Cro. El. 200. 

2 the alain, Vs, or his, be recited in the ori inal, it 
is ſufficient though omitted in the declaration. R. 1 va. 
187. R. Lut. 1 5g. 11 2. K 1 HAN Han; d | 
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It the defendant by his plea, ſhews the goods to have 
been in poſſeſſion of the plaintiff, this aids the declaration 
R. 1 Sid. 185. | 7 

If the declaration alledges, that he broke and entered 
a cloſe, in the uſe and occupation of the plaintiff, it is well. 
5 Com. Dig. 316. 5 

A declaration in treſpaſs, may alledge it to be committed, 


cuntinuando from ſuch a day to ſuch a day. 2 Rol. 345. I. i. 


And this in treſpaſs, quare clauſum, or damum fregit, as well 


as for ſpoiling his graſs, or cutting his corn. Or for cutting 


down ſeveral acres of his wood. Or, for meſue profits, and 
carrying away 500 loads of corn. And the continuando may 
be for any treſpaſs, though the act was not continued: As 
for treſpaſs with his feet in walking, though it be the act of 
a man. Entering his cloſe, and killing his conies. Entering 
and hunting. And the continuando may be alledged for ſe- 
veral years, for ten, or twelve years, &c. It may be to a 


day after the term began, if it be before the bill filed. 


But regularly, a cor:tinuando cannot be alledged in a treſ- 
paſs, which has not continuance : As, for a ſingle act, as in 
treſpaſs wherefore he cut his tree, took his horſe, &c. 5 Com. 
Dig. 317. | 

The Shad ought to be certain, and therefore conti- 
nuando piſcation', without ſtating the quantity and quality 
of the fiſh, is bad. R after verdict by 3 J. Scroggs. cont. 
1 Vent. 329. 2 Jon. 109. 

| Continuands to a day after the commencement of the ac- 
tion, and entire damages, is bad after verdict. D. 1 Vent. 


104. R. 1 Vent 264. 1 


Continuance of the treſpaſs aforeſaid, generally is good. 


1 Sid. 224. 5 Mod. 179. 


If the declaration is for one treſpaſs, which may, and 


another, which cannot be with a continuando, the continuandb 
of the treſpaſs aforeſaid, ſhall be reſtrained to the treſpaſs 
only, which may; after verdict. 5 Com. Dig. 317. 


So continuance of the treſpaſs, quoa, c. which is expreſ- 


. ſed minus certe, ſhall be aided after verdict. R. 1 Sid. 249. 
So a continuamdo to a day impoſſible, or after trial. 5 Com. 


Dig. 317. 


The plaintiff may alledge the treſpaſs with a continuands, 


or that on divers days and times, between ſuch a day, and ſuch 


treſpaſs, though an action is not maintainable for it by itſelf: 


a day, c. Salk. 639. 


Zo the plaintiff may alledge a matter for aggravation of the 
? As, 


A * — 


— 


9 1 08 


that i it was done by him alone. 5 Com. Dig. 3 18. 
5 L 2 — 
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As, entry into his houſe, and battery of his wife and chil- 
dren, &c. though treſpaſs does not lie for this, by the huſ- 
band or father, without ſpecial damage. Salk. 642. 
Treſpaſſes on different days may be laid in one count, for 
breaking, &c, on ſuch a day, with a continuando ; and if 
there are-more counts, the court, on application will reduce 
them to one. Barnes, 360. 
But ſuch applications are ſeldom made, unleſs a declara- 
tion is PESO | and unneceſſarily long. | 


10. Pleas in Treſpaſs, . 
Not Guilty. | 


Jo treſpaſs the deſendant, may plead the general iſſue, 
Not Guilty. To treſpaſs, quare clauſum fr of egit, not guilty 
within fix years. And to treſpaſs for affault, & c. within 
four years, by virtue of the 21 Jac. I. c. 16. 

Though he was indicted and found guilty, or ſubmitted 


to a fine for the ſame treſpaſs. Rol. 863. J. 2. 


And in treſpaſs for battery of his ſervant,. per quad . 
tium amifit, generally, Not Guilty, is a proper plea; for he 
cannot juſtify by molliter manus, &c. for this would not be a 


loſs of ſervice. 5 Com. Dig. 318. 


But in battery, not guilty within fix years, inſtead of four 
years, is bad. R. Med. Ca. 40. Salk. 423. 

On not guilty pleaded, a freehold may be given in evi- 
dence. Andr. 108. | 


2 | | 
11. In Diſcharge.” 
A Releaſe. 


The defendant may plead ſpecially ; and this in dares 
excuſe, or juſtification 

In diſcharge, he may plead. a releaſe by the plaintiff, 

If the action be by executors for goods of the teſtator, a 
releaſe, by one of the executors. 

So, if there are ſeveral defendants in treſpaſs, a releaſe by 
the plaintiff to one of the defendants. 

Or in treſpaſs againſt B. he may plead that the træſpa ifs was 
committed with A. and the plaintift releaſed to A. — — hoc, 


n 


©} . 2 Bb 

\ If the releaſe be upon a day before the treſpaſs alledged, 
he muſt traverſe the treſpaſs after. R. 4 Mod. 182. 

If a releaſe is pleaded, he need not plead, Net Guilty to 
the vi et armis. 1 Brownl. 196. | | | 
If a releaſe is pleaded, the defendant muſt traverſe, that 
he was not guilty at any time after, and before bringing the 
action. For. 359. | 
A releaſe, in purſuance of an award, cannot be pleaded, 

if defendant is not party thereto, but it may be given in evi- 
dence in mitigation of damages; and if the words are gene- 
ral, the plaintiff ſhall not ſhew, that the cauſe of action was 
not included. Stra. 646. | 


12. Accord, or Arbitrament. 


The defendant may plead accord and ſatisfaction. Or 
arbitrament. So an accord or arbitrament, between the 
plaintiff and one defendant, if it is performed. So, fatis- 
faction. 5 Com. Dig. 318. 


Replication. 


To accord pleaded, the plaintiff may reply nul tiel accord. 
Accord for another matter, with traverſe of the acceptance 
in ſatisfaction of this treſpaſs, | 

That he is guilty. after accord made. 

To arbitrament, the plaintiff may reply, nul tiel actord. 
Or, that no arbitrament was ever made. That the arbitra- 
tors were diſcharged. 5 Com. Dig. 318. to the laſt point 
cites. Cl. Aff. 180. x 

But I conceive in this caſe, the diſcharge muſt be ſhewn 
to have been by bh parties. 

Io treſpaſs with cattle, the defendant may plead, that the 
plaintiff diſtrained the cattle damage: ſeaſant, and impound- 
ed them. | | | 
To this it is a good replication, that the cattle died in 
pound, before fatisfaction. 5 Com. Dig. 318. 
But gd. if the plaintiff ſhould not ſhew, that the impound- 
ing was in a pound over?, where the plaintiff might have 
fed them?  _ OS gr cake | 
It has been held not to be a good replication, that the 
cattle eſcaped without the plaintiff's conſent. Per 3 R. 
1 Salk. 348.  - 3 | 


13. Reco- 


(.199,) 
perry { Recovery in another Aion. 


The defendant may plead in bar, recovery, for the ſame 
treſpaſs, in another action. Vide Action. Div. IX. No. 1. 


14. Pleas in Excuſe or Fuſtification. 
To an Aſſault and Battery, Son Aſſault. 


In excuſe, or juſtification, of an aſſault or battery, the de- 


fendant may plead /on aſſault demeſne, or an aſſault of her 


huſband, where the battery is by the wife, and that ſne de- 
fended him. So, an affault by the plaintiff, on defendant's 
wife, fon, father, maſter, or ſervant. 5 Com. Dig. 319. 
So the defendant may plead an affault upon him by the 
plaintiff, to take his dog, goods, &c. or to intrude into his 
houſe, &c. 2 Bro. Ent. 144. | , 
80 he may plead /on aſſault, in treſpaſs, for wounding.” 
Or in mayhem, though every aſſault is not ſufficient to main- 
tain it, © | 6 | | 
Replication, | 


To this plea the general replication is, de infuria ſua 
propria, We, a” a a a 
Or the plaintiff may reply, that he peaceably arreſted the 
defendant, upon which he affaulted him, the plaintiff” 80 
he may reply that the defendant would have affaulted the 
vlaintif 's huſband, father, ſon, Sc. 5 Com. Dig. 319, 
If a ſervant juſtifies, for that plaintiff having aſſaulted his 
maſter, he, in defence of his maſter, ſtruck the plaintiff, it 
is ill; it ſhould be, that the plaintiff would have beat his 
maſter, if he had not interpoſed. Szra. 953. 


15. Molliter Manus Impoſuit. 


The defendant may plead hat he gently laid his hands on the 
plaintiff, to prevent miſchief : as if two contend, that he 
gently laid his hands on them, to ſeparate them. 2 Bro. Ent. 
143- That he gently laid his hands upon the plaintiff 
(who, aſſaulted another) to keep the peace. Id. 137, 8. 

Molliter manus impeſuit, does not, as I conceive go to the 
juſtification of a wounding, or battery, unleſs the defendant 
can go farther in his plea, and ſhew that the plaintiff, after 

8 | the 
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4 moliiter manus tmpoſuit, made an aſſault on the del endant, 
and he defended himſelf, when it Ir a {pecial fon of 
fault demeſne. Vide 5 Coen. Dig. 320 

The defendant may plead that the plaintiff ſet a dog upon 
ſuch an one, and he gently laid his hands upon him to re- 
ſtrain him; 2 Rel. 546. J. 40. That the defendant gently 
laid his hands upon the plaintiff, to reſtrain him from pul- 
ling down his ſtall in a fair. Id. 547. J. 1 5. 

Or, from taking or deſtroying his goods, &c. Id. I. 10. 
From taking his dog, horſe," &c. Cl. Af. 92. Bro. V. M. 
486. From taking cattle, &c. in his cuſtody upon a diſ- 
treſs. 2 Rol. 549. J. 10. Or reſcuing them. 2 Bro. Ent. 
260, From reſcuing goods taken in execution, and he need 
not ſay by the bailiff's command. R. 3 Lev. 113. So to 
reſtrain him from diverting the defendant's water-courſe, 
2 Nol. 547. J. 1c, 

So the defendant may plead, that he gently laid his hands 
upon the plaintiff, to remove him out of his houſe or cloſe. 
Lut. 1435. But he ought to ſhew a previous requeſt to the 
plaintiff to depart. And I conceive it is ſuſhcient for the de- 
ſendant to ſay he was lawfully poſſeſſed of the houſe, &c. 
without ſhewing a title, though there are authorities to the 
contrary. Vide Cre. Car. 138. 

The defendant may plead that he gently Jaid his hands on 
the plaintiff, that he might not go out of a tayern before he 
had paid his reckoning. C/. Af 100. 

To reſtrain him from diſturbing a perſon at à funeral. 
R. 1 Med. 168. That he gently laid his hands upon him to 
take him before a juſtice of peace for cheating at cards. 
R. 2 Rel. 546.1. 30. To arreſt him upon a warrant of a 


juſtice of the peace, 2 Rol. 546. A. 
So, if an officer, or any one in his aid, arreſts upon pro- 


ceſs of law. | 

If there was actual force, he may juſtify uſing actual force 
to remove, without a requeſt to depart. R. Salk. 641. other- 

wiſe where only force in law. Semb. Id. vide ſupra. 

But a man cannot plead that he threw ſtones molliter 
againſt a treſpaſſer to remove him, &c. If he concludes 
and fo he genily made an aſſault, for laid his hands, &c. it will 
be bad. 5 Com. Dig. 320. 

A defendant cannot juſtify a btn of hands, lick the 
laintiff would have ſtruck his horfe, &c. without ſaying, 
that he aſſaulted or beat. R. Lut. 1483. But if he was in 


the act of ſtriking, I think this would amount to an. aſſault, _ | 


and 


( 888" 1} | 
and that the defendant would be juſtißed in the preventing 
him. | 
He cannot juſtify a molliter manus, to remove the plain- 
tiff from the defendant's land, without ſaying he was upon 
it. R. Lut. 1497. AndI apprehend he ought to ſhew that 
the plaintiff was wrong fully upon the land, for he might 
have a right to be there, as in the uſe of a way, &c. in which 
caſe, the defendant could not juſtify the removing, or even 
attempting to remove him. 

The defendant cannot juſtify the removing him from off 
an horſe, which he had borrowed for two days, becauſe he 
went out of his way. R. 1 Brownl. 218. 2 Cro. 236. 

He cannot juſtify the battery of a ſervant, by which the 
plaintiff loſt his ſervice, by molliter manus ee Lat. 
1497. Vide ante. No. 11. 

A battery cannot be juſtiſied by malliter manus on an ar- 
reſt only, but defendant muſt thew reſiſtance, or an attempt 
to reſcue. Stra. 1049. B. R. H. 29898. 

But battery may be juſtified. by molliter manus, &c. in 
other caſes; as if plaintiff entered his houſe without his 
leave, and there diſturbed him, and becauſe he would not 


go out, therefore molliter, c. B. R. H. 358. 
0 g Replication. £171 Jn 


To molliter manus impoſuit, the plaintiff may reply, that 
he did it of his own wrong. Tho. Ent. 422. And he ought. 
to add without any ſuch cank as the defendant hath alledged.. 

So to an outrageous battery the plaintiff, may reply, of bir 
own avrong, - without this, that be gently Jes his * 180 


1 1436. Skin. 387. 


16. Fun Defence of his poſſe * 


The defendant may plead to an action for an afſiult and 
battery, that it was in defence of his houſe; for that is his 
caſtle. So in defence of his poſſeſſion. In defence of his 
dog, cattle, fc. 5 Com. Dig. 320. But qu. if it is not to 
be underſtood by molliter manus impaſuit; Vide Lut. 1483. 

A man cannot juſtify a evunding in defence of his poſſel- 
ſion. R. 2 Rol. 548. J. 35, Nordol conceive he can juſtify 
a battery. 

He cannot juſtify a battery for Aiſturban e in the erec- 


tion of a booth. 2 Rol. 548. J. 40, Nor for being in a 
| park 


\ 
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park in the night, if he does not reſiſt or fly ſrom the keeper, 
1d. 1.30. Nor in defence of his maſter's goods.. Per Powel, 
Lut. 1483. | 


17, Plea of an amicable Conteſt. 


To an action for an aſſault and battery, the defendant 
may plead that he wreſtled with the plaintiff for a wager, 
5 Com. Dig. 320. | | | 


18, Plea of moderate Correction. 


To an action for an affault and battery, the defendant 
may plead that the plaintiff was a lunatic, &c. and he chaſtiſ- 
ed him in order to bring him to ſound mind. That the 
plaintiff was his ſcholar and he moderately corrected him, 
Or his ſervant, or his ſon,” &c. 5 Com. Dig. 320. 

But it is no plea in treſpaſs for a battery that the defendant 
was a lunatic. ''2 Rel. 547. J. 1. If he ſtill continues a lu- 
natic, will the Iaw compel him to plead ? | 


19. Plea. of inevitable Neceſſity. 


The defendant may plead, that he did it through inevita- 
ble neceſſity againſt his will: as, that at a muſter, he (bein 
ſoldier) difcharged his muſket, and the plaintiff ſuddenly 
croſſed him, whereby he was inevitably ſtruck, againſt his 
will. 5 Com. Dig. 21. Vide paſl. No. 30. | 
But the plea is not good, if it does not appear to the court 
that it was inevitable, without the defendant's default or 
negligence : as, if he ſays the plaintiff caſually had the gun 
diſcharged in his face. 5 Com. Dig. 321. So that A. aſ- 
| faulted him, and in lifting up his ſtick for his defence, he 
caſually ſtruck the plaintiff. Ray. 423. 

In treſpaſs for an aſſault and battery, plea, that his horſe 
upon a fright ran againſt the plaintiff, who, upon being cal- 
led to, would not go out of the way, is bad; for it does not 
anſwer the battery. R. 4 Mod. 405. So, a plea, that he 
ſhot an arrow at butts, and wounded the plaintiff againſt his 
will. 21 H. 7. 28. a. Roy. 423-. | 1th 

In treſpaſs upon land, plea, that the defendant cut down 
his hedge, and the branches of the trees, iþ/o invito, fell 
upon the land of the plaintiff, is bad. Ray. 422. Or fell 
into the river, whereby the water-courle to the muy 

| | | mi 
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mill was ſtopped. Id. Or, that in building his houſe, tim- 


ber, ip/o invito, fell upon the houſe of the plaintiff. Id. 


20. Plea to an Aſſuult, per quod Conſortium &e. amiſit.. 


To treſpaſs per quad conſortium, or ſervitium amiſit, the 
defendant may plead, Not Guilty. Or that the wife, or 
fervant made the firſt aſſault; for if he juſtifies the battery, 
it will be an anſwer to the loſs of ſervice, &c. which is 
conſequential, Per 2 F. 1 Rol. 393. Tho. Ent. 390. 


TJ treſpaſs for. falſe impriſonment, the defendant may 
plead, that he did it by virtue of his office: As, that he, 
being | conſtable, | ſaw the plaintiff break the peace, and 
therefore be put him in the ſtocks. 5 Com. Dig, 321. 
Sed. qu. if he could juſtify the putting him in the ſtocks; 
unleſs he had not any other place of ſafe cuſtody ? He might 
have juſtified the taking him into cuſtody, and carrying 
him before a;.magiltrate to be dealt with according to law, 
and confining. him a reaſonable time previous thereto, but 
it does not ſeem to me, that he could juſtify inflicting an 
fx 9) hy indeed, any puniſbment upon the: plaintiff. 
Lide infra. - 1 1001963! 110% wi 57 5 170 34 bn 
That, being conſtable, he put the plaintiff in the ſtocks 
for making h, and cry, without cauſe. Bro. V. M. 479. 
For keeping an houſe of bad fame. Id. The two laſt 
caſes ſeem liable to the objection, I have made above. 
In 4 Cem. Dig. 135. If the peace be broke in the view 
of a conſtable in the night, &c. he may impriſon the of- 
fenders in the ſtocks, or other cuſtody for a reaſonable. time, 
until he can bring them before a juſtice. Or, until they 
find ſurety. For the laſt point he cites. H P. C. 5 
per Poph. 13. * 253k 5211. I 365k 
So, it hath been adjudged, that he may detain in the 
ſtocks, him who leaves an infant of two months old in a 


church. R. Mo. 284. Cro. El. 287. Poph. 12. Sed vide 


, 
1 


a. | ny os. a a en 
a a conſtable (it hath been, alledged,) cannot impriſon, 
or put in the ſtocks, without bringing the perſon before a 
, ; | j | t ice 
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juſtice of peace. R. Sav. 98. Nor for longer time than 
he can bring him before a juſtice. H. P. C. 92. 

By the fat. 7 Fac. c. 5. A conſtable for any thing done 
by virtue of. his office, may plead, Not Guilty. 

There is a peculiarity reſpecting this ſtatute. It was 
made perpetual, by the 21 Fac. c. 12, and yet by c. 28. of 
the ſame year, it is continued to the end of the next ſeſſion, 
That continuance being a work of ſupererogation, or ra- 
ther nugatory, 2nd no act whatever, having repealed the 
former act, it remains in force. 

The defendant may plead, that he, being governor of 
the plantations, committed, the plaintiff, until he was 
brought to the court of oyer and terminer. Ca. Parl. 25. 

The defendant may plead, that he impriſoned, to pre- 
vent apparent miſchief, which might enſue : As, to reſtrain 
the plaintiff, non ſane, from killing himſelf, or others, 
burning an houſe, or other miſchief. 2 Kal, 559. . 35. 
Vide ante, No. 19. ih 

That the plaintiff and another were un and he re- 
ſtrained him from fighting, until the rage was over. 2 Rol. 
539. J. 40. 

But the defendant cannot juſtify ateſtrifiit,” (becauſe they 
threatened to fight) to prevent it. Id. I. 45. 

That the plaintiff was a cheat, and pie with falſe dice, 

and the defendant took him to carry him before a Jaſtice of 
ce. Jon. 249. | 

That the plaintiff would have left a child in the pariſh, 
and he, (the defendant,) being conſtable of the pariſh, took 
him before a juſtice. ' 1 Lev. 327. 

But, it is no plea, that he apprehended 00 detained him 
until he conſented to remove a miſdemeanor, nuiſance, &c. 
R. Id. The defendant cannot juſtify by preſcription to im- 
priſon ſor a day or two at diſcretion, if any one bears him- 
ſelf contemptuouſly towards the bailiffs of the corporation, 
R. 2 Leo. 54. © 

Thar he, being conſtable, took away men taken con- 
trary to the flat. 1. El. c. 17. is not good, without the War- 
rant of a 2 of * K. I Salk, 407. 


22. By * arrant 71 a Juſtice of Place. 


By flat. 7. Fac. c. 5. In an action againſt a jultice of the 
peace, mayor, bailiff, conſtable, &c. for any thing done by 


virtue of their offices, or againſt any others in aid, or by 
11 command 


der amends, in bar of the 
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command of ,ſuch officers, the defendant may plead, Net 

Guilty, and give the ſpecial matter in evidence.” © 
And therefore, if a man ſeiſes a gun, &c. of a perſon not 
qualified, by a juſtice's warrant, he may plead, Not Guilty. 

Lut. 1576. gy 1 

I ihe defendant juſtifies, as judge, or officer, he muſt 
ſhew his authority. Ca. Parl. 29. And that the matter 
was within his conuſance or juriſdiction. Ibid. 

If the defendant juſtifies an arreſt by command of a juſ- 
tice, or mayor, he muſt ſhew in certain for what cauſe it 
was. R. 2 Cro. 81. mmm ‚‚g wp. | 

If he juſtifies by command of a dean and chapter, he muſt . 

ſhew a precept, or warrant. . R. Carth, 74. 

An officer who joins in a. juſtification with a party who 
is not juſtifiable, ſhall fail. Philips v. Biron, & al. 1 Stra. 


"When the party and officer join in a juſtification, which 
is ill, as to one, judgment ſhall be againſt both. Smith v. 
Dr. Bouchier, & al. 2 Stra. 993, 4. Middleton v. Price. 2 
rern SIND «fl 
By the Nat. 24 Geo. 2. c. 44.46. Action is not to be 
brought againſt a conſtable acting under a warrant, unleſs 
he refuſes a copy of it. | $3144 3545 e 
By the ſame ſlatute, a month's notice is to be given of an 
intended action againſt a juſtice of peace; and he may ten- 
action, or pay money into court. 


Vide the flat. | | 
23. Fuftjication by Prei. 
Vide ante Replevin. No. 23. fo 


- 
F 


The defendant may plead, that what he did was by meſue 
or judicial proceſs out of the king's court: As upon à ca. a. 
after judgment in B. R. or C. B. Or, upon a ſcirr faciat, 
or ca. ſa, after judgment in an inferior court. Or, upon 
meſne proceſs out of B. R. or C. B. Or an attachment of 
privilege. 5 Com. Dig. 322. unt . 

Or, by homine replegiando. Lut. 1430. Attachment, &c. 
out of chancery. Lev. Ent. 191. Or, upon proceſs from a. 
county palatine. Eut Itake it for granted, the caption muſt 
be within that county. 1 2 = 1 9 

So he may jultify upon proceſs out of an inferior court of — 
record. Tho, Ent. 342. Or, out of the court of Admiralty. | 
2 Lev. 


„ 
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2 Lev. 131. Or, if a county, or hundred court, &c. Ley, 
Ent. 212. Lut. 1440. | 14 

Or, by command of the chief juſtice to deliver him to the 
marſhal according to cuſtom. 2 Kol. 558. 1. 35. 

If the defendant juſtifies by a judicial proceſs out of a 
ſuperior court, it is ſufficĩent to alledge the judgment, writ 
of ca. ſa. and warrant thereon to the officer. And the officer 
himſelf need not alledge the judgment, only the writ and 
warrant, R. 3 Lev. 20. 1 Salk. 409. So, if by meſne pro- 
ceſs out of a ſuperior court, it is ſufficient to alledge the 
the writ to the ſheriff and warrant upon it. Vide ante, No. 23. 

It is ſufficient to ſhew a writ to the ſheriff, and a warrant 
to the defendant before the arreſt, though there was not an 
actual delivery of the writ to the ſheriff before the arreſt, if 
the defendant had not notice of the non-delivery. 

But, if the juſtification is by me/ne or judicial proceſs out 
of an inferior court, he muſt ſhew all the proceedings at 
large, regularly. 5 Com. Dig. 322. And therefore, if a 
pood authority does not appar for holding the court, it is 

ad. Id. 323. If he ſhews an authority by patent and 
preſcription, it is not good. Id. | 
80, if a plaint was alledged, upon which ſuch preceedings 
were had, that judgment, &c. it was not ſufficient antiently, 
Lut. 918. But now it is ſufficient. 5 Com Dig. 323. So, 
if it does not appear, that the cauſe of action aroſe within 
the juriſdiction of the inferior court, it is bad. And there- 
fore it muſt be alledged, at what place it aroſe. II. 
And though the plaint there mentions it to be within the 
juriſdiction, it is not ſufficient. R. 3. Lev. 243, 4. cont. 
Tut. 937. So, if it does not appear, that the plaint was 
levied, or the defendant impleaded there. 3 Lev. 404, Or, 
before whom the plaint was levied. R. Lut, 1526. Or, in 
What county the court was. I. Or, out of what court 
the proceſs 1fſued. Lut. 1460. K. Salk. 517, | 
If he juſtiſies treſpaſs until he paid, 111. 108. by proceſs 
of execution for 111. only, it is bad. R. 2 Mad. 177. If 
he alledges a mandate by the court to B. to carry to the 
compter, B. muſt ſhew, that the party was detained there; 
for that he took and detained him generally, is not ſufficient. 
E. 1 Salk. 408, 5 
If he alledges an attachment out of an inferior court, this 
does not juſtify the carrying away goods. Mod. Ca. 71. 
If the defendant juſtifies by proceſs out of the Admiralty, 
which recites it to be in a maritime caule, the gelen dar 
| nee 
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need not aver, that the cauſe aroſe upon the high ſeas. 


R. 2 Lev. 131. 


If he juſtifies by oroctſtof a court leet, he neednot ſhew 
that it was held by grant, or preſcription. R. Salk. 200. 

If the defendant pleads a judgment in B. R. he muſtſhew 
where B. R. then was, for that court is removeable. R. 
Cro. El. 504. 

If the defendant juſtifies by a ſheriff's warrant, he muſt 
ſhew his warrant ſpecially. R. 4 Med. 378. The defen- 
dant muſt ſhew that the warrant was directed to him, for to 
D. without ſaying the aforeſaid D. is not ſufficient. ' Semb, 
Lut, 1465. That he is an officer, to whom the warrant 
ought to be directed. R. Lut. 1464. 

If the defendant alledges a ſheriff's mandate to a baili 
of franchiſe, he muſt ſay it was fealed. 2 Vent. 193. 

If the ſheriff or officer himſelf, to whom proceſs is di- 
rected, juſtifies impriſonment by force of ſuch proceſs, he 
muſt ſhew the writ to be returned. 5 Com. Dig. 323. 

So, if he juſtifies by feeri facias, pluries replevin, or other 
proceſs returnable. R. 1 Salt. 410. But the bailiff of a 
franchiſe needs not. 2 Ro/. 563. 1. 25. Nor a bailiff who 
hath a warrant from a ſheriff, or the party, or any other, 


who acts in aid of him. 5 Com. Dig. 323. 


So the ſheriff or principal officer, need not in replevin or 
alias ; for they are not returnable. R. 1 Salk. 210. Nor 
where he pleads that the defendant was reſcued, whereby 
he could not make a return. 5 Com. Dig. 323. 

But an officer cannot juſtif J. taking upon an habeas corpus, 
after a cepi returned, where th: party is let to bail; but he 

ht to aid himſelf upon the bail. R. 2 Rel. 558. 'L 25. 

"So he cannot juſtify by an order of ce but it muſt 
be by attachment. R. 1 Mad. 272. 

If a warrant on a capzas hath two bailiffs names inferted 
by the under-ſheriff, and a blank left for a third, is ſealed, 
and ſent to plaintiff's attorney, who inſerts another bailiff's 


name in the blank, it is a bad warrant, and no Jufilktation 


of the third bailiff who arreſts. 2 Wilf. 47. 

If the defendant juſtifies under a capias out of a baſe 
court, in action of debt, and ſhews that a plaint was levied, 
and ſuch proceedings were had, that a capias ſued ; it is well, 
1 ſhewing that a ſummons iſſued before the capiar. 


115 the plaintiff in an action in an inferior court, and the 
officer jointly juſtify under a proceſs returnable at the next 
court, 
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court, they muſt ſhew a return made; or the officer is a 
treſpaſſer ab initio, and the plaintiff by joining in the plea is 
equally affected. Stra. 1184. 1 . 17. | 

In treſpaſs for taking goods, if the defendant juſtifies for 
that according to the cuſiom of a city, he levied a plaint, &c. 
it is good, though he does not ſay the court was held accord- 
ing to cuſtom, and although he does not aver that they were 
taken within the juriſdiction, (if it appears the were,) 
though he mentions only one ſheriff of London. B. R. H. 
298. 

_ caſe againſt an officer for falſe impriſonment on 12 
Geo. c. 29. if he pleads proceſs of an inferior court, it is a 
ſufficient excuſe for him. Fort. 344. Vide tab. to Statutes 
tit. Arreſt. No. g. | | | 

If defendant pleads an outlawry and warrant, he muſt 
aver that the cap. utlagat. was filed and remained of record, 
and he mult ſay prout patet per record. R. on Demurrer in 
C. B. and affirmed on Error in B. R. Id. 379. © | 

A ca. fa. on a judgment afterwards ſet aſide for irregula- 
rity, is no juſtification to the plaintiff; but, on an erroneous 


judgment it is. Stra. 50g. 
24. Plea to Treſpaſs for taking cattle, or goods. 


Diſtreſs for Rent, Sc. 


To treſpaſs for taking cattle, or goods, the defendant may 
plead that he took them as a diſtreſs for rent, ſervices, &c. 
Or, for a rent-charge. Or, for rent reſerved upon a leaſe 
for life, or years. Or, for relief, amerciament, &c. Vide 
ante Pleadings in Replevin. | 2 . | 

So for toll. Lut. 1520. For toll, or ſtallage, in a fair, 
or market. Id. 1499, 1517. | 
38o he may juſtify as an officer by the Hat. 1 Fac. c. 22. 
_ for ſearching and ſeizing leather not tanned. Lat. 181. 

1403. ; 1 85 
80 as a game-keeper, for ſeizing the gun, &c. of a per- 
ſon not qualifi Lut. 1505. 1 
For ſeiſing an riot, &c. due by cuſtom, 14. 1310. 


Win. Ent. 62. | 
Where the land is copy-hold ; or due by tenure, or re- 
ſerved by a demiſe. 5 Com. Dig. 324. 


If the defendant juſtifies as a bailiff or ſervant to another, 
when he is not ſo, the plaintiff may reply de /on tort, Oc. 
Cro. El. 14. 


25. Plea 
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25. Plea Damage feaſant. 


The defendant may plead that the place where, &c. was 
his freehold, and he took the cattle, Sc. damage feaſant. 
That it was the freehold of B. and he took as his ſervant, 
the cattle, &c. damage feaſant. That B. was ſeiſed, and 
demiſed to him for years, who took damage feaſant. Lev. 
Ent. 2cg. | 

So I conceive it is ſufficient for the defendant to ſay, that 
he was poſſeſſed of ſuch a cloſe, &c. without ſhewing a 
title, and that he took the cattle, Wc. damage feaſant, though 
there are ſome caſes cont. which by other caſes are denied 
to be law. Paſſeſion muſt certainly be ſufficient to, juſtify 
taking for damage feaſant, as well as for maintaining an ac- 


tion of treſpaſs. Vide, as to caſes, pro et cont. 5 Cam. 


Dig. 324. 
The defendant may plead that the plaintiff uſed nets to 
fiſh in his ſeveral fiſhery, for which he took them damage 


_ feaſant. Cro. Car. 228. | 


But the defendant cannot juſtify deſtroying the goods, &c. 
found damage feaſant. Nor the cutting nets or oars to pre- 
vent fiſhing in his fiſhery. R. Id. 

Nor cutting the wood of a ſeat erected in a church with- 
out licence, '&c. though removed by the church-wardens. R. 
Noy. 108. | 

But I apprehend a neceſſary and unavoidable cutting, to 
remove, may be juſtified. 2 

In treſpaſs for breaking and entering an houſe, and taking 
away goods, and converting them to his own uſe; if defend- 
ant pleads, that he took them damage feaſant, and removed 
them to the pound, and left them for the plaintiff's uſe, it 
is bad; for it is no anſwer to the converting them to his own 
uſe. Fort. 381. As to the converſion he ſhould plead not 
guilty : yet gu, if the converſion is a treſpatls ? | 

' In treſpaſs for impounding cattle, and keeping them /+ cloſe 
that one died, not guilty, and juſtification' damage feaſant ; 
verdict for plaintiff on the firit plea; for defendant on the 
ſecond ; there ſhall be judgment for defendant; for the juſ- 
tification covers the whole; the death of the beaſt being on- 
ly gravamen, and need not be anſwered. The plaintiff might 
have had caſe for the death. 2 Wil/. 313. LOSE 
he plaintiff to a taking damage fea/ant, may ſay that the 
taking was in another place. R. 2 Cre. 141. 

iS So 
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So he may fay that the defendant of his own wrong, and 
without any ſuch cauſe, &fc. took, &c. 


26. For Prevention of Damage. 


The defendant may plead that he took to avoid damge 
_ otherwiſe inevitable: as, that he took out of the houſe to 
preſerve from fire. Semb. 21 H. 7. 27. b. That he chaſed 
cattle damage feaſant with a dog. 5 Com. Dig. 324. But 
it muſt be a moderate chafing. 

That he removed iron, &c. which the plaintiff had broken 
down his (the defendant's) fences with, and left upon 
kis land, to the land of the plaintiff, and Had given bim 
notice thereof; for he need not take it damage feaſant and 
impound it. R. 2 Rol. 566. 1. 35. 

In ſuch a caſe as this, I do not apprehend any notice was 
neceſſary. | ; 

Buut it is no plea, that he took for the ſafety of his goods, 
where the owner may have remedy if they are deſtroyed : as, 
that he took corn ſevered for tithes, and carried them to the 
barn of the plaintiff, the parſon, to ſave them from the cat- 
tle going in the ſame cloſe, R. 1 H. 7. 27. 6. That he 
took the plaintiff's horſe going in the field for fear it ſhould 
be ſtolen. Id. Theſe are very antient caſes, and I think 
now, on not guilty, and the fas proved, a plaintiff would 
at leaſt have his own coſts to pay, ſuppoſing no real injury 
done by the defendant. | | 


27. Default of the Plaintiff himſelf. 


The defendant may juſtify for the plaintiff's own default : 
as, if the plaintiff puts his grain or money with thoſe of the 
defendant, he may juſtify taking the whole. 5 Com. Dig. 
325. Or, if the plaintiff takes a handful of grain from the 
defendant's, and mixes with his own, the defendant may 
take an handful of the plaintiff's. 2 Rol. 566. J. 12. 

So, if before execution againſt 4. he puts the goods of 
B. with his conſent among his (A 's) by covin, that an action 
may be brought by B. for the taking, the bailiff may plead 
the fraud in excuſe, Per Lee, Ch. 2 Rol. Rep. 393- 


28. Defeft of Fences. 


The defendant may plead that the plaintiff by preſcription 
ought to repair the fences between the cloſes of the plaintiff 
DO and 
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and defendant, and for want of repair, his cattle; eſcaped, 
and did the damage alledged: That the plaintiff * to 
repair the fences between his cloſe, and the highway, and 

for want thereoſ his cattle eſcaped out of the highway. Or, 
between his cloſe, and the place where the . — hath 


common. 


That the plaintiff, or a ſtranger by his command, threw 


down the fences, whereby the'cattle eſcaped. 5 Cori. Dig 


25+ 
3 And it is ſufficient for the defendant to ſay, that Be \ was 


poſſeſſed of a cloſe, adjoining to the plaintiff's 72 with- 
out ſaying by what title, or for what term. R. Tal. 

It is a !good plea, that all 'occupiers ought to Arad. 
Semb. 1 Salk. 357. 1 Vent. 97. Ray. 192. * 

But it is not ſufficient to ſay that che plaintiff ought to re- 
pair, without ſhewing by what title, to wit, by preſcription, 
or otherwiſe.” R. Tel. 75. That by agreement the plain- 
tiff ought to repair; for he may have remedy upon Sn 
venant. Per 3 J. Cre. El. 309. Seu. qu. de bc 

The defendant᷑ may juſtify entering, to ee Saut that 
"cicuped for want of fences. 2 Rel. 565. l. 35, Jo. 

It is no plea, if he ſuffers his cattle to continue 


notice, tho' the fences are not in repair. Semb. 2. Tea . 


Or, if his cattle eſcape out of the highway into the: plain- 
tiff's land, becauſe there is no fence; if he is not bound. to 


maintain it. 2 Rel. 565. J. 47. ne 


The defendant cannot alledge a euſtom to repair, but ; 


muſt preſcribe that ſuch an one ought. 1 Vent. 9g 
It is no plea, that a foreſter, -8&c:/ entered to rechaſe deer, 
&c. that eſcaped by the plaintiff's neglect in mainitaring 
the fence, &c. for n they are out of the foreſt, —_— ve. 
the property is . _ WO 30. Manu. 106. 
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I0o this plea the plaintiff way! reply "de fo torts 3 tra- 
verſe the 1 Raft. 62 1. b. Or, de ſon rand 
traverſe want of repair. Win. 999. (or 111 . 

22 


1680. ) or 5 tort, and traverſe the eſcape on 

"— 1358, 9. e 

de ſon tort e generally, Raſh. 621. 4. But 
— dab add the — — _ pe gn 258 
cauſe, Wc. 
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oh Maint may teply that the fences were ſufficient, 
+ut':the defendant's cattle were Gee and threw them 
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eſendant ay * uftify for unavoidable neceſſity: As, 
ing in a common barge upon the 
* r Ac.) into the, water in a tempeſt, to fave the paſ- 
erg. lives. R. 2 Rol. 567. 1. 5. R. 12. Co. 63. 
"Phir be pulled down he tes to eh a fire. 
Pr re ante, Ne. 20. 7280 


> ud 


n ne 1 e. iadiu — 
efl13q4 i219 14 Wt 01-4; 

The fefendant p erer that it was not in his power to 
e it: As, that the cattle being in the road by the plain- 
tiff's cloſe, here and there ſnatched, and againſt his will de- 

the plaintiff's graſs or corn. 2 Rol. 566. J. wit. 
That he. chaſed ſhecp mixed with his own, to a * 
2where he Loan e Per Raue, * H. 7- 28. 4 


2 


at. 8. 


115 An2sxccutor: my; plead that be took goods, mixt with 
the: _—_— goods, diebe had knowledge: of the miſtake. 
21 H. 7. 28. 2. 
* Butzif a man draws his bow, ſhoots. his arrow, and-with- | 
out intent wounds a man, treſpaſs lies. Id. 
Phe defendant may plead, that his dog chaſed the plain- 
tifPs ſheep: out of his (he defendant's) land, and purſued 
— heniſogpiaſt his will, mores rntramin land. R. Lat. 13, 
rig, 80 0 
That an Borſa; being enruly; violently carried the plough 
into the plaintiff's land adjoining. Lat. 1 

That trees were blown down by the wind into the plain- 

tiff land, and he entered to remove them. Id. 
at driving ſheep in the „ they, againſt his will, 

et into the plaintiffs land 
hat Frait fell from his trees into another's land adjoin- 
£ and he pieked it up. Lut. 120. , 

"hu it is no plea, if the accident was by a voluntary act, 
neglect · of the defendant: As, if a man lets a falcon go 
fer afant in his on land, and purſues it into — land 
of another, treſpaſs hes. Lat. 13. - 


; 7 
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If he cuts down a tree, which falls into the land of ano- 
ther, and he enters to remove it. 1d. | 


31. To Treſpaſs pro Bonis cum Uxore abductis. 


To treſpaſs for taking goods with the plaintiff's wife, the 
defendant may plead that ſhe was his wife. 2 Rel. 55 1. J. 
10. TAR he took her by leave of ber huſband. R. 1 Ed. 


4. 1 
455 defendant cannot plead ne unques accauple. 2 * 
331. 5 


3 2. To Treo for W a Dog, Oc. 


To treſpaſs for killing the plaintif”s dog, the deset 
may plead, that the dog chaſed the conies in his warren, &c. 
Agreed. 1 Sid. 336. cont. 2 Rol. 567: J. 35. Or that he 
killed the deer in his park. 3 Lev. 28, 

And he need not fay, that the anti fre of the qua- 
lity of the dog, to haünt the warren, Nc. 2 Cre. 45. Or 
thae there was a neceſſity to kill him. 1 Sid. 336. 3 2 
28. 

The defendant may plead, chat the plaintiff's maſtiff came 
into the defendant's 7 to the terror of his family, and 
therefore, he killed it. R. Lut. 1494. Or faſtened upon 
his dog, and he could not otherwiſe part them. Adm. 1 
Saund. 84. 

But, if, the defendant pleads, that the plaintiff”s dog Haſt- 
ened upon the defendant's dog, for which he killed it, he 
muſt ſhew that he could not © crwile part them. R. 1 Sid. 
336. 1 Saund. 84. 80, it is no plea, that the dog chaſed 
an hare into his land, and therefore he Enes. or took it. 
R. 2 Cro. 463. 

So, if the plaintiff replies, that he chaſed conies, 4 
Sc. in his own land, and the dog purſued. into the park, Q. 
he muſt ſay, he endeavoured to reſtrain him from going into 
the park, Wc. R. 3 Lev. 28. 2 

80, if treſpaſs be for taking a dog with a collar, it is no 
bar to ſay, he was courſing an hare in the ſoil, and he togk 
him, and led him away. K. 2. Gre. Ke 
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33. To Treſpaſs, quare Clauſum fregit. 


The Common Bar. 


Io treſpaſs quare clauſum, aut domum fregit, &c. the de- 


 fendant may plead the common bar, viz. that the cloſe or 


houſe in the declaration mentioned, were the defendant's 
own freehold. Win. Ent. 961. (or 1077. Edit. — 14 
H. 8. 24. 5. 

If the defendant pleads the common bar, he muſt name 
the lands which are his freehold, otherwiſe, if the plaintiff 
hath lands in the ſame place, as well as the defendant, the 
treſpaſs cannot be proved in the defendant's land, for it ſhall 


be intended in the plaintiff's land, and he ſhall not be put 


to a new aſſignment, until the defendant aſcertains another 
place by name. R. Dy. 23. 6. 

Yet, if treſpaſs, is quare cauſum fregit i in D. Wc. lea /i- 
berum tenementum, and iſſue thereon, it is ſufficient for the 
defendant to prove that he hath a freehold in D. Salk. 453. 

If it is quare clauſum vocat A. in D. he muſt prove title 
in a cloſe of the name. R. Id. 

Tf upon the common bar, there is a new aſſignment, 
where it is not neceſſary, it will be good by the ſtatute of 
Feofail after verdict. R. 1 Brownl. 200. So, a new aſſign- 
ment may be made, * the defendant juſtifies i in the 


former. place. R. 


4 
To frechold pleaded, PH plaintiff may ſay, that before 
the defendant had any thing in the place, 4. being ſeiſed, 
leaſed to him. Ton. 352. 
But, if to a common bar, the plaintiff replies, that the 
place is ſuch, the defendant cannot rejoin that it is the ſame 
lace as in the bar; for the replication ſays, alias, than in the 
E. and therefore, the plaintiff will be eſtopped to give evi- 


dende of a treſpaſs there. R. Cro. El. 492. 


If treſpaſs be for goods taken in D. the defendant cannot 
1K 5 the common bar, for D. is named only for a venue. 
. upon a general demarrer. Sal. 455 Med. 117. 
Cartb. 176. f 
If the defendant agrees in che name of the place, and 
varies in quantity, or other deſcription, the plaintiff cannot 
aſſign a different quantity to the place where, &c. but _ 
ay, 
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ſay, there are two places of ſuch name, &c: and that the 
treſpaſs was in this. R. Tel. 166. Cro. El. 897. 

If the defendant names a place, which contains the land 
in the declaration, and more, the plaintiff ſhall ſay, that the 
treſpaſs was in ſuch a land, without anſwering to the other 

quantity. R. 27 H. 8. 22. 

If the declaration is in a market in B. if the defendant 
juſtifies in B. it is ſufficient, though he does not anſwer to 
the market ; for if the place makes the juſtification bad, the 
plaintiff muſt ſhew it. R. 2 Fon. 207. 

If the common bar is pleaded, the plaintiff may reply, 
that it is his frechold, and join iſſue upon it. Af. Ent. 504. 
for per 2 J. Hought. cont. 2 Cro. 594. He cannot traverſe 
that it is the defendagy s freehold. So by Levinz. Lut. 1401, 
1419. 27 H. 8. 22. 6. 

Or may make a new aſſignment of the place, where the 
treſpaſs was done. 2 Cro. 594. 

If the writ is general, and the declaration for und rods 
terre, by a new aſſignment he muſt ſay an acre. Vin. Rep. 
65. For the new aſſignment is, as a new declaration; and 
ta which defendant may, by leave of the court, plead ſe- 
veral pleas. 

If the declaration is quare clauſum fregit, a now aſſignment 
in a barn, Qc. is bad. Leo. 16. But guare domum Fregit is 
ſufficient far a barn, c. 2 Leo. 185, 4 Leo, 16, 

Tho new aſſignment muſt aſcertain the place, and there- 
fore two acres of land, or meadow, is bad. So, if it does 
not give a name to the place, or the abuttals, it is bad. And 
if it gives the abuttals, they muſt be proved. 5 Com. Dig. 

28. 
To a new aſſignment the defendant at the common law, 
might plead, Not guilty, or juſtify. 14 H. 8. 4. 4. And 
now by leave of the court, by virtue of the fat. 4 Ann. c. 16. 
He may plead, Not Guilty, and as many juſtifications as he 
thinks 1 

The defendant may, (upon a new aſſignment) juſtify for 
another cauſe than in his barn. R. Mo. 540. | 

To the new aſſignment, the defendant muſt plead, Not 
Guilty, or juſtify, for he cannot ſay, that the place aſſigned, . 
and the place in bar, are the ſame. R. Dy. 161. b. in marg. 
K. Mod. 463. 


3 


( 166 ) 


34. Licence. 


To clauſum fregit, the defendant may plead, entry by the 
laintiff's licence. Win. Ent. ogg. And licence at a day 
efore is ſufficient, without ſaying it continued ; for it ſhall 
be intended, if the contrary does not appear. Senib. Cart. 
218. | | | 
He may plead licence by the bailiff of the owner, and it 
will be aided after verdict. R. 2 Cro. 377. 

So an implied licence; as, entry, ad auxilium in puerperis 
ferend. 5 Com. Dig 328. | | 

Continuance after the death of a leſſee for life for fix days, 
before which time he could not remove. R. 2 Cro. 204. 
So, if A. licenſes to B. to put trees, &c. in his garden, 
and afterwards ſells the garden to D. who continues them 
there without ſeiſure. Itod. Ca. 171. Vide Infra. 

Or licence by law; as, that the houſe was a common ta- 
vern. Win. Ent. 1087, 1088, 7 But it muſt be a 
8 entry, and for the purpoſe of making uſe of it as 

uch. | | 


© » 


That he entered to ſhew the ſheriff cattle upon a replevin. 
2 Rol. 553. J. 12. Vide poſt. No. 39. To view waſte. 
But entry by licence of the plaintiff's wife, or ſervant, is 
not ſufficient. R. Cre. El. 876. 
Nor entry to take his goods or his falcon that purſued a 
pheaſant there. R. 2 Rol. 567. J. 30. Vide Poft. No. 39. 
Not entry to viſit his ſick daughter, being ſervant to the 
plaintiff. R. Id. I. 20. | Ty 
Or to demarid his debt if he does not fay that the owner 

was then there. R. Cro. El. 876. 
So the licence will be determined by the ſale of the land 
wherein it was given. Per Holt. Mod. Ca. 171. Sel vide 
ſupra: A5 

It is ſaid, per Rede, 21 H. 7. 28. a: That licence by the 
plaintiff may be given in evidence upon Not Guilty. 


35. Tender of Amends. 


To an involuntary treſpaſs, the defendant may plead a ten- 
der of ſufficient amends, 1 Bro. Ent. 332. Tho. Eht. 20g. 
By the Hat. 21 Fac. c. 16. To treſpaſs quare clauſum fru. 
git, the defendant, diſclaiming title to the land, and ſhewing 
it to be an involuntary treſpaſs, may plead tender at any time 
before the action brought. 


80 
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So to a negligent trefpaſs by ae af, tte, . 2 Role 

o. J. 20. 

. tender after action brought is too late. 80 after a 
latitat ſued out; for the plaintift may by his replication aver 
that he ſued out a /atitat, with intent to declare in treſpaſs. 
R. Cro. Car. 264. 1 Kol. 538. l. 3. 

So to avowry for damage feaſant in replevin, tender muſt 
be pleaded bel impounding, for it is not within the fat. 
2 - c. 16. which goes only to treſpaſs. R. Tut. 1596. 

ender muſt be of a ſum certain; for the deſendaut 18 
wrong-doer. Salk. 686. F 

To a voluntary treſpaſs, tender before act brbughe i2 
no plea; as, for putting cattle in the — cloſe. 2 
for breaking his hedges, &c. 5 Com. Dig. 3 F STS 

To treſpaſs by miſtake, tender before action i is no plea; 
for, if the "at was voluntary, it cannot be known'whether it 
was by miſtake, or how intended ; As, that he RO the 
plaintiff's graſs by miſtake for his own. R. 3 Lev. 3 

In treſpaſs for taking away goods, the defendant Tleaded 
tender of amends, and on demurrer, judgment was given for 
the plaintiff, the 21 Fac. I. c. 16. giving ſuch plea only in 
the caſe of an involuntary treſpaſs, withs diſelaimer, and 
ſo is. 2 Rol. Abr, 570, 


Replication, 


To tender of amends, the plaintiff, may reply,” That he 


did not tender. Tho. Ent. 304. * FA the Ss 1 
not ſufficient. 1 


e * 28 


The defendant may juſtify a private dae e the =Y 
lic good: As, entering the plaintiffs cloſe, to make à bul- 
wark in defence of the ga and kingdom. 21 H. J. 27: b. 
Pulling down an houſe to fave others from fire. 1d. &'2 N 
$66. J. 2. To remove a nuſance. Salk. 458. : 

So an entry upon freſh fuit of —— or ow dars. 
Or to make a diſtreſs. 5 Com. Digi"? 

But he cannot juſtify entering a Fells, or * 
foil, to hunt or take a fox, bad — &e. though i 


IS 


e good. Not entry to rake SES 


| 
. 
| 
| 
. 
: 
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paſſer carried to B's honſe. Or to o elk for Es 7 


in n 8 and, Bid. 
>" 0112 1 


| om 111 37. been Damage to hin 


The defendant nay juſtify for rechoval of a treſpaſs from 
hinſelf; though 8 thereby happens to another: As, 
if. A. erects a * wall, &c. upon his foil, and the foil of 
B. if B. throws down the wall upon his ſoil, it will be well, 
though thereby the whole wall, &c. Nn the ſoil of A. alſo 
falls. R. Cro. El. 269. 

But I muſt here obfeive;: 15 will ſcareely be able to juſti- 
Fo it, if be ſaw the wall began, and permitted it to be com- 
pleted, without objection; for I conceive that amounts to a 
licence, and he r not aſterwards to atterapt to meddle 
with the wall. 

The defendant may enter the land of another, to remove 
2 nuiſance there to himſelf. Rol. 565. J. 50. 

He may break an houſe where he is wrongfully impriſoned, 
to make his eſcape. Id. 556. J. 3. He * chaſe cattle 


Aamage fruſant with a dog to remove them. ay. 423. 


38. Ving or e hir . 


The. defendant may juſtify an act for the ſecurity of his 
eſtate, or intereſt : As, if he has a fiſhery in another's ſoil, 
he may juſtify putting pales, or other things there. 2 Rel. 
504. . 27. If A. takes B's goods, B. may juſtify the taking 
them again, tho' there is an alteration in the form: As, if 
timber taken is cut into boards. R. Mo. 19. If cloth is 
made into cloaths. Mo. 20. 

This was a ſubject of curious ſpeculation and of ſubtle diſ- 
quiſtion, attended. with, great niceties, jn the Roman law. 

If a man has goods, timber, &. in an houſe or upon the 
land 5 another, bis nder may N the taking. 2 Rol. 

. >} 

: If a treſpaſſer puts the goods upon his own land; the 
owner may enter to take them. 2 Rol. 565. J. ult. 2 Rol. 56. 
(Otherwiſe, if a tenant. in common takes all the goods 
which; he has in common, and puts them on his ſeparate 
land, the other n enter his ſeparate land to retake 
aeg them, 


. 
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them, tho' he may retake his part, where he can do i it with- 
out a treſpaſs. R. 2 Rol. 566. J. 30. 

The vendee of goods, timber, &c. may juſtify an entry 
to take them. Id. 567. J. 40. 

The owner of a water-pipe by grant, or preſcription, 
&c. may juſtify entering into the land, where it lies, to re- 
pair it. Id. J. 45, 50. 

A foreſter may juſtify entering into land, next the foreſt, 
” preſcription to re-chace deer to the fore R 13 H. 7. 


it goods are ſtolen Sd left in B's houſe, the owner may 
enter to take. them. 2 Rol, 55. 1.6. 

A ſheriff or his officer may enter where the door is open, 
to levy execution upon the goods there. R. Cro. El. 759. 

A. may juſtify entering he houſe of B. then there, to' 
demand his debt of him. 5 Com. Dig, 330. 

But if A.'s goods are in B.'s houf: or land, without his 
own act, A. cannot juſtify entering to take them, without 
Bs licenee, Id. Though he has licence from B.'s wife in 
his abſence. 1d, 

This is the law, but I have great pleaſure in ſaying, that 
in ſuch caſes, a plaintiff would not meet with any encou- 
ragement. He would at all events have his own coſts to 

ay. 
j If the defendant hath a right to dig and take clay, &c. 
as tenant, he cannot take that dug by anather, though no 
tenant. R. Cro. E.. 434- 

A man cannot take his goods, where they are ſubſtantiall 
altered, as if timber is uſed to build an houſe. Mo 20. Vi 

ra. 

I conceive notwithſtanding the abhotichce our anceſtors 
had to the civil law, that this doctrine, as well as many 
others, was taken from that moſt excellent code. 

I muft be guilty of a digreſhon, but I truſt the reader will 
excuſe me. It was certainly a maxim of the civil law, un- 
der the Emperors, that the will of the ſovereign, was he law 
of the land; and I believe that was the principal reaſon why 
our hardy anceſtors, objected ſo ſtrenuouſly, to the intro- 
duction of the civil law, into this country. The conſtitution 
of England hath been ſince underſtood, and defined, I may 
boldly afſert, without fear of contradiction from the learn- 
ed, that this is a fundamental maxim, not only in all other 
nations, but in this alſo. The queſtion is, who is here the 


fovercign, or where does the ſovereign power of the ſtate 
reſide C 


3 
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refide ? I anſwer, not in the king. Not in the perſon whom 


we addreſs, upon every occaſion as our ſovereign, The king, 
as ſuch, is the executive magiſtrate of the ſtate. The ſove- 
- reign power, i. e. that of enacting laws, to bind the ſtate, is 
velted in, tbe king, lords, and commons, in parliament aſſembled; 
i. e. when they meet in their./egi/ſlative capacity, to repeal, 
or amend, old laws, or to make new ones: then the king is 
one of the three eſtates of the realm, poſſeſſed of a power 
to aſſent to, or diſſent from, the repeal, or alteration of old 
laws, and the paſſing of new ones. 

But the king, of his own will merely, cannot alter or re- 
peal any exiſting law, He cannot diſpenſe with the execu- 
tion of, or obedience to any law in force. He cannot make 
any new law. Erga, in this elke. our anceſtors were 
much miſtaken. 

T have taken up this ſubjeQ, upon a ſuppoſition, that the 
maxim of the civil law, was according to many writers, 
the reaſon why our anceſtors ſo ſtrenuonſly reſiſted the in- 
troduction of that law. But I conceive there was a much 
ſtronger reaſon, why our anceſtors objected to it, (tho' we 
have borrowed much from that code); which was, that if 
the civil Iaw had been introduced m its full extent, the peo- 
ple of this country would have loſt the ingfimable trial by 
jury, and, confequently the viv4 voce examination of wit- 
nefſes : the beſt adapted for the difcovery of truth that ever 
was known. 

Was I to deſcant at large upon the infinite ſuperiority of 
2 vivd voce examination of witneſſes, in an open court of 
juſtice, in the preſence cf many ſpectators, and where 
queſtions are unlimitedg and the countenance, actions, and 
geſtures of witneſſes, expofed to public view, to a cold, 
methodical, and inſipid examination of witneſſes, in a pri- 
rate room, with but few preſent, upon written interrogato- 
ries, previouſly prepared, I might write a volume. | 

It is, in intricate caſes, morally impoſſible to prepare in- 
terrogatories in chief, and for a croſs-examination, to anſwer 
the purpoſe. Nothing can be a ſtronger proof than the very 
great number of queſtions, as to matters of fact, which the 
courts of equity have ſent to the courts of Jaw, to be aſcer- 
tained by a jury, before whoſe tribunal only, a »iv4 voce 
examination of witneſſes can be had. I think this 3% wenn 
i a tribute Lowe to the laws of my ectal 


39. Title 
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39. Title with Colour, to the Plaintif. 3 
Iden Colour ſhall be given. 
The defendant may plead title in himſelf by deſcent, fine, 


or feoffment, deviſe, &c. and give colour to the plaintiff. 
Colour is a feigned title given by the defendant to the plain- 
tiff in aſſize, treſpaſs, & c. when the defendant would refer 
his title to the court without ſending to to lay gent; for 
without ſuch colour his plea will amount to the general iſſue. 
And colour muſt be always given, when the defendant's plea 
goes only to the poſſeſſion; for, notwithſtanding a right may 
remain in the plaintiff: As, if the defendant pleads a de- 
ſcent. So, if the defendant pleads that A. was ſeiſed in fee, 
or of the freehold, and he as ſervant and by his command 
entered ; for the plaintiff may have a right by leaſe for years 
or otherwiſe. 5 Com. Dig. 330. 

If the defendant pleads that the goods were waived in his 
manor, or ſold in market overt, being ſtolen by eme perſon 
wiknown, he ſhall give colour; for that unkrown perhaps 
was the plaintiff. 10 Co. 90. 6. 

But when the defendant's plea, bars the plaintiff's right 
and property, no colour is neceſſary: As, if the defendant 
pleads a collateral warranty, and relies upon it. Id. a. Or 
an eſtoppel, or fine with proclamations. Id. Or an act of 
parliament; for in theſe caſes the plaintiff will be barred, 
tho' he had a right before. 1d. ö. So, if the plea bars the 
plaintiff and his blood for ever. 14. 

So, if the plea goes to the plaintiff's right or property: 
As, if the defendant pleads that A. was poſſeſſed of goods, 
and ſold them in market overt; there needs no colour; for 
the plea avoids the plaintiff's property. 4d. 

Or, that A. was poſſ:ſſed, and B. ſtole and waived them 
in his manor. Id. That the goods were wreck. Id. 

That they were tithes ſevered from the nine parts, for 
this takes away the property of every other. R. 1d. g1. a. 

So, that A. enfeoffed B. and he as his ſervant entered; 
for when he ſhews how 4. who had the fee or freehold, 
was intitled, the right ſhall not be intended in the plain- 
tiff. Id. a. TR ' 

If the plea is to the writ, or action of the writ, colour 
is not neceſſary. Id. 91. a. So, where the defendant admits 
that plaintiff had an eſtate, which is now defeated by con- 
dition, entry, &c. 5 Com. Dig. 331. 


P i. 4. To a jury. 
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In treſpaſs, if plaintiff declares on his poſſeſſion, and de- 
fendant makes title, and gives colour, and plaintiff replies 
de injuria, &c. and traverſes defendant's title, it is ſuffici- 
ent: for he need not reply a title, poſſeſſion being enough 
againſt a wrong doer.  S&ra. 1238. 


40. What colour ſball be geod. 


Every colour muſt be matter of law which does not lie in 
the knowledge of /ay gens; As, a claim by colour of a char- 
ter of feoffment by which nothing paſſed, & c. 10 Co. 91. ö. 
2 Cro. 122. | 

By a grant of a reverſion to which there was no attorn- 
ment. 2 Cro. 122. So it muſt be a matter which would be 
a good title if it was real. 10 Co. 91. 6. 

But default of colour is form only, and aided upon general 
demurrer. 10 Co. 95. a. R. 2 Cro. 229. 

I ſhall fay no more about colour than to ſay, it being only 
2 matter 1 form, it is now ſeldom introduced into the plea, 
and that no gentleman at the bar, would demur ſpecially for 


want of colour. | | 


41. Other Fuſtification. | 
The defeydant may juſtify treſpaſs ' quare clauſum fregit 


| by entry to execute proceſs. Or, to make a diſtreis, To 


make uſe of his way. Lut. 1427. In the highway. Vin. 
1004. To uſe his common. To make perambulation. Co. 
Ent. 651. ö. To take his corn, cattle, 8&c. To repair his 
houſe, water-courſe, &c. To remove a nuſance. | 

To fith in his ſeveral or free fiſhery. Hard. 407. So the 
defendant may juſtify, by the command of another defendant 
who pleads nat guilty ; for his plea ſhall not take away from 
his ſervant his juſtification. R. 2 Med. 67. 

To treſpaſs quare clauſum fregit by B. the defendant may 


plead in bar a recovery by himſelf in ejectment againſt the 


plaintiff. R. 1 Lev. 313. 3 Leo. 194. Or a recovery or 


bar in another action for the fame treſpaſs. Vide Action, Div. 


TIX. No. 1. &c. | 
If the defendant juſtifies by title to a manor, houſe, &c. 


it is not ſufficient to ſay, whereof the place in which, fe. is 


parcel, without ſaying, it was at the time of the Suppoſed breſ- 
It 
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If the locus in quo, in treſpaſs guare clauſum fregit, Se. 
is the inheritance of the crown, (as Windjor great park), 
defendant, on not guilty pleaded, cannot give in evidence, 
that it was a common highway. Ducheſs of Marlborough 
v. Grey, M. 1728. Bunb. 259. Nor do I conceive in any 
caſe where the inheritance is in a private perſon. 

I had ſome thoughts of giving the proceedings in waſte ; 
but as the action is, now, ſeldom uſed, an action on the caſe 
in nature of an action of waſte being ſubſtituted in its place, 
I ſhall proceed to ſome more common, and conſequently 
more uſeful titles. As to Waſte, Vide 5 Com. Dig. 342. 


Wis Mb: Ip 8. 
J. Maler. 
1. Part of the Dominion ef England. 
According to Lord Cole, Wales was always feudatory to 


the kingdom of England. 2 Infl. 195. 4 inf. 239. But I 


conceive his lordſhip, was a better lawyer than hiſtorian, as, 
if I am not much miſtaken, it was originally a free and in- 


dependent ſtate, | before Eng/and was wholly under one ſo- 
vereigg. 


It is ſaid per Cole, to be held of the crown of England 


but not parcel. V. 1 Rel. 246, 7. 2 Ral. 29. And therefore, 


it is ſaid, the kings of Wales did homage, and ſwore fealty 
to H. 2. and King John. Brad. Hift. 299, 330, 480. 90 to 
FE 3. -Brad..003. \ vw. "2s 
And 11 Ed. 1. upon the conqueſt of Elewellin Prince or 
King of Wales, that principality became a part of the do- 
minion of the realm of England. 2 1nft. 195. 4 Int. 239. 
And by the flat. Wallie 12 Ed. 1. It was annexed and 
united to the crown of England, tanguam partem 5 1 
ejuſdem . 4 Hf. 240. 1 Yau. 300, 400. 2 Rel. 29. 2 Mad. 
Ca. 140. And by the fat. 27 H. 8. c. 26. reciting that it 
was always incorporated and united, it is enacted, that the 
dominion of Wales ſhall continue for ever incorporated, 
united, and annexed to the realm of England. i 
Yet, if the fat. of Walliz, made at Rutland 12 Ed. 1. 


was not an act of parliament, (as it ſeems that it was not) 


the incorporation made thereby was only an union, jure 


feudali, & non jure proprietat. Vau. 414. 


* This Statute reminds one of the Fable of the Kine Lew, 
| | A few 
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A few lines of hiſtory will ſatisfy any one, as to the idle 


| pretence of Wales, Bs a part of the dominions of the 


crown of Englard. Vide Caradoc's hiſtory of IW ales, engliſh- 
ed by Dr. Powell, and augmented by . Wynne, n of 
Teſus College, Oxon. bond. 1774. p. Zoo, — c. 


2. Subject to its Lows. 
Tales, before the union 5 — England, was governed by 


its own proper laws. Vau. 300, 399. 'Cro. Car. 247. Fl 


255. But by the for. Rutland, 12 Ed. 1. The 
ſays, leger et conſuetudines partium illarum fecimus abby 
quibus intelle quaſdam ge concilio procerum. delevimus, quaſdam 
permifumus, guaſdam COrrexIMUS, et alias Nn decrevimus. 
Va. 400. 


And lince, laws made in England, bind people in Wules 


if it be named, but not otherwiſe. Yau. 300, 400, 415. 


And now by the fat. 17 H. 8. c. 26. All in Wales ſhall 


have and inherit all liberties, rights, > Privileges, and Jaws, 


in this realm, and all others his majeſty's natural born — 
jects. And fhall be inheritable to manors, lands, &c. 


"Wales, in the ſame manner and after the form of the 5 Tg 


Tifh laws, without diviſion or partition, and not aſter any 4 

nure or form of Welſh laws and cuſtoms, And that the 

and ſtatutes of this realm, and no other, ſhall be had, uſes 

and executed in the ſaid dominion of FF ales, in like manner, 

as in this realm, or as by this act ſhall be further eſtabliſhed. 
Ant therefore, the tutes, then made or afterwards. to 

be made, are all introduced into V. alen. F. at. 41 5: 


3. Wales al Have its proper Counties. 


| By the ot. ole, 12 Ed. 1. There were fix conntics 
erected in Wales, viz Anglefea, Carnayvon, Merioneth, Flint, 
Carmarthen, and Cardigan. 4 It. 2 39. But the „fat. 34 H. 
8. c. 26. mentions Glamorgan and Pembroke, alſo, as antient 
counties. 


The marches of Wales were lordſtijps lying between the 


counties of England and Wales, and not in any 9 
Van. 415. ; 


By the fat. 27 H. 8 c. g6. and 4 8. c. 16. Wales was 
divided into 12 TE for ren Cs marches, were 
annexed 
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annexed to divers ſhires in England, and ſeveral to counties 
of Wales, (viz. to-Salop, Hereford, and Glouceſier in Eng- 
lang, and to Glamorgan, Carmarthen, Pembroke, Cardigan, 
and Merioneth.in Wales) and the refidue were erected into 
five new counties, viz. Maumaurb, Brecknock, Radnor, Mont- 
gomery, and Denbigh, of which Monmouth was annexed to 
7 open of England, and the tour others to the-Jomigyon 
0 1 2 


Il What Proceſs goes to Wales, out of the "Courts * 
Weſtminſter. 


1. Mandatory Writs. 


To all the dominions acquired to the crown of England, 
ſome of the king's writs run : As, mandatory writs out of 
chancery. Vau. 401. Writs of ſafe- conduct of protection. 
Id. Ne exeat regnum. So a writ of error. Id. 402. 

So a certiorari lies to the juſtices of the gra 1 in 
Valet, to remove an indictment for felony to B. 

Dig. 627. Vide poſt. Div. IV. So an habeas corpus to jemove . 
a perſon indicted there. R. 2 Mod. Ca. 437. 


2. Cm. n 


A capias utlagatura. always goes directed to the ſheriffs 
of Wales; for it is in the nature of a mandatory writ. Yau. 
397% 414. 

By — e. 1 Ed. 6. c. 10. All writs of ſpecial capias ut 
4 atum, ſingle capias utlagatum, non moleſftandum, and all 
| proceſs for or againſt any perſon outlawed, may be 
lirefted to the ſheriff of any of the counties in ales. 


I 2 What Proceſs does not 29 | thither 
The union of Wales to the kin Lo of England, by the 


fat. Wallie, 12 Ed. 1. or by the ſtat. 27 H. 8. c. 26. does 


not ſubject Wales, to the Juriſdiclion of the courts of Erg- 
land. Vau. 400, 415. 

And therefore, generally, - breve domini regis non currit in 
Wallid. F el. v. Thomas & al. 1 Will. 193 
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An original writ in a real action does not run in Wales 
Fau. 417. And though real actions for 2 ſergmory, lands, 
church, &c. in the marches of Wales, were brought and tried 
in an adjoining county, before the fat. 27 H. 8. c. 26. Yet, 
fince the ſtatute they are not uſed. Yau. 417. Vide poſt. 
Div. W. N 

An appeal does not lie in a county next to Wales, for a 
murder committed in Wales. R. Cro. Car. 247. | 

An indictment in Wales for felony in the ſame county, 
ſhall not be removed by certiorari, to be tried in the county 
adjoining. Vide 5 Com. Dig. 628. who cites authorities, 

pro & con. Vide ante, Div. II. No. 1. Vide 2 Mod. Ca. 
136. to 145. q 

A perſon indifted for murder in Wales, may be removed 
by habeas cerpiis, and tried in the next Engliſh county. 5 Com. 
Dig. 628. Vide poſi. Div. IV. alſo 1 Will. 193, Wc. 

Fadicial proofs, as a capias ad ſatisfaciendum, or fieri 

Js upon a judgment, does not go to a ſheriff in Wales, 
Though it be upon a judgment in B. R. Nor a ſcire facias 
upon a judgment againſt an heir and zertenants. Nor a 
feire facias agua bail, who live in Wales. Nor a teftatum 
ere facias. Vide 5 Com. Dig. 628. who cites various autho- 
rities, pro & . 1 2 

If a defendant dies after a judgment againſt him in Wales, 
and A. takes adminiſtration to him in London, the judg- 
ment in Wales ſhall not be removed by certiorari to B. R. 
or C. B. to enable the plaintiff to take a ſcire faciat out of 
the ſuperior court againſt the adminiſtrator. R. Cro. Car. 34. 

But, in this caſe, the party is not without remedy ); for, 
he may bring an action in any of the courts at Weftminfler, 
upon the judgment. Gale 

Breve domini regis de latitat non currit in Wallid, argued 
in Lampley v. Thomas, and adjudged in Jones v. Fones. 1 


_ Will. 193. 4 ; 


IV. Trials for Lands, fc. in Wales. 


Real actions for a ſeigniory or barony, within the marches 


of Wales, ſhall be brought and tried in the county within 


England, next to fuch ſeigniory or barony. Yau. 412. Yide 
action, Div. XI. No. 2. And this feems founded upon 
an antient ſtatute now loſt. Vau. 404. | 

By the Par. 26 H. 8. c. 6. juſtices of peace, and gaol- 
delivery, iu counties adjoining to Wales, may hear, &c. all 
3 5 felonies, 


| n) 
ſelonies, (and N acceſſaries,) committed in; Wales. And 


er this is not repealed by the far. 34 && 35 H. $426 That 
ds, judges of Wales. may Hold pleas of the crown, and ſhalt in- 
ted quire, &c. of all criminal offences committed within their 
et, limits 3 os the king hath a concurrent juriſdiQion... 2 Mo 
N. Ca. 145. e 

And therehare, a * indicted there fon. murder, 9 
8 a volle proſequi upon the inditment there, was removed: by 

habeas carpus to Hereford, and there indicted, and tried, and 

55 convicted, and, after judgment againſt him in 5. R. executed. 
* R. 2 Mod. Ca. 136 & 145. The King v. Orthos-and fon, 
885 The nolle proſegui upon the ſt indictment, was to, i 
* a trial in Maler. 

I have ſtated this, berauſe i in that caſe, ſo it was: : But 
ed I truſt,: will never be drawn into precedent, a * 
n. In God's name, let the party enjoy the beneſit of the nolle 


equi; not for his own (lake, but for the ſake. of all the 
* ſudjects of the ſtate, ſor the ſake of juſtice and honour, for 
fo the ſake of our laws and conſtitution, which having veſted 
w in the king an authority, to delegate to a law, officer: of the 
4 crown, a power to ſay, in a criminal caſe, the, king will not 
iP profecyte ; and the officer having exerciſed that 2 
P the law does, and muſt ſuppoſe the king's will is itrevocab 

the party ſuppoles ſo; and diſmiſſes his witneſſes, ho 


5 be able to prove his, innacence., Theſe witneſſes may die, | 
1 and then ſome malicious perſon may revive zoe ye PENN £4 
. by -procuring à revocation ↄf the nolre proſe a 2 


an innocent man. Dreadful indeed — the conſe- 
quences, if ſuch practices were permitted Beſides, in = 
of murder, feloriy, Sc. if the e wabtonly exerciſes its 
power, and will not proſecute, offenders may 5 proceeded 
againſt by appeal, and if convicted, muſt ſuffer death, as 
the crown cannot, in ſuch caſes, pardon. Another reaſon 
in fayour of my obſervation is, as to keeping witneſſes, an 
appeal muſt be proſecuted in a year and a day: But the time 
for proſecution by indictment, is not limited by any law. 
But to proceed, trial in the next county. far lands in 
Wales, extends only to a ſeigniory or OY within the 
marches there. Yau. 412 _ 
It does not extend to any indictment or appeal for marker 
or any other felony ns vine ſhall be tried in the: grond 


Nom. Re Fon 255. | 
Wa = joined, a venire r facias ſhall be. awarded 5 


trial And it mags be returnable the lay: after the ye 
Vol II. N 


(-198,) 


tie proceſs fill be ie the r da"h0"filtnd hos: R. 
Chr. 1 L4 * 16717 ©: 
IH Be Lea bil ie the 296 hee again A. and B. to 
Which A. who lives there, "appears, if B. upon ſervice in 
does not appear, His Hind in Mule may be lequoſter. 
ed, 6-6 Com. Dig. 628. ſays, Dub. 2 Med. 8. 374; 
more concontivg Wiles in Action, Div. "IT. NW. 2. 


w 1 2 of aſſize de cent — toner _— have 
3 juriſchction in ng 
2 All Wales, and not in the” Toute. wach only. 


2280 . may be antes unbeer an affidavit to 


remove a SOD e to take his trial in che "adjacent | 
 'Eniglijh —_ 8 a1 


By the 3. c. 51. Ir a' prince in a: perſo- 
wal, or a e — | LEY in Muler, 
and is tried in det Engiiſb county. does not recover by 
verdict, debt or damages to 10l. and e judge ceftiſies, that 
the defendant —— in Wales at the ſervice of mg pro- 
ceſs, judgment 'of nonſuit Thall be emered, unleſs the judge 
Fat, chat the title of land was chiefly in queſtion, and 
the eauſe proper to be tried in an Exgliſb county. But the 
intiff is to have his damages out of the defendants coſts; 
verdict is 2 bar to another action for the fame eauſe. 
Juſtices ball not make deputies, but for ealling courts, 
taking Hints, Ke. 
2 A king ana nomine a Zeputy, in caſe of Gekneſs of 
* uſtice. 
ue may be fpecial jene 
© The juſtices 2 appoint Trp to take affidavits and 
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| ws Wreck gro, 2 what ſhall be. 


Wreck | is, bee goods, after ſhipwreck, are oe 
on the land; and no man, dog, or other animal, . 
Ae out 6f the ſhip. 2 Inf. 166. 

Fletſan, is where goods after ſhipwreck, lieHoating\or 
pen the top of the water. "ih Wee Verb. Flot- 


4 Il rien | 


On 4 


%) 
caſt out of the ſhip, being in danger 
Fn ny tc the ſhore by. "he ware, rr 
on it by the mariners. Id. Verb. Flaſſan. | 

But, if any animal-eſcapes alive to hind} 1 will not be a 
ureri, for a dog and cat are ouly ne wenn * 
In#. 16 

Sb the king's-goatls-(þ ſhall not be a veel, if the property 
be proved at any times Id. 168. ro: * 

H 'z ſhip, being in diftreſs, all deſert 1 and any one 
come alive to land, though the ſhip afterwards periſhes; 
there will be no wreok: : /. 

If a ſhip be purſued by enemles, and all the nigriners $6" 
ſave their lives, deſert the ſhip, and come to land, and the 
ſhip is-vanfacked by the enemies, and afterwards put to ſea, 
and there periſhes, it will be no wreck. Id. So, if a ſhip,” 
being in a 27 Fe cuts NOTE, the anchor is not wreck. 
2 Kol. 159 

By the Hur. . 1. 3. Bd: 1. 4. (whieh is only = geckhrs- 
tion of the common the things muſt be kept by vier 
of the ſheriff, coroner, king's bailiff, &c. and bailed in 4 
hands of thoſe of the town where found,” and if an 
proves property within a year and a day, roy ſhall 
ſtored to him, "without ear; if not, they remain to the, 
king. Fau. 164. | Ag. i; 

Wreck belongs to a ; ſubj ect grant, or plidetprlon,” 2 
Inſt. 168: In which caſe, the ſheriff, '&6. alk deliver the” 

s to the grantee. 1d. If the ſheriff, &c. does not do 
it, he-ſhall be impriſoned and ſined 7 the Fee will, and 
render damages. 1d, 166. 168. 

By the words, at the king's will, 3 now be een 
not an arbitrary impobtion, but a fine, the quantum 
which is re re che found ieretion of the dae 
juſtices 2055 antient dle LES 

If the goods are not kept by tue ſheriff, but taken away 
by the neighbours, the owner ſhall have a commiſſion of 
cher and terminer to euquire of the treſpaſs, and to make 
reſtitution. Id 168. 

But, if the goods found are bona perityra, the ſheriff may 
ſell them within the year. l. 

The year and day, within which the owner may prove-- 
his property, (hall be computed from the ſeiſure, as . wreck, 
1d. And, if the owner dies within that time, his executor 
or adminiſtrator may prove the property. 1d. | | 

Goods, which are W 2 no cuſtom. R. Vau. 161. = ; 
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By „gat. 26 G55 2. c. 19. Stealing from a wreck, wound- 
ing any perſon wrecked, or obſtructing: his eſcape, n 
out falſe lights, is felony without benefit of clergy. 
hut for goods of {mall value caſt on ſhore, and ſtolen 

without circumſtances of cruelty, the offender may * in- 
dicted and puniſhed for petty larceny. \ 

A juſtice of the peace may iſſue a ſearch h for 
wrecked goods; or goods offered to ſale, ſuppoſed wrecked, | 
may be ſtopped, and the juſtice. may commit the offender 
for ax months, or till payment of treble che value. 

Perſons ſaving goods, and giving notice, or diſcorering 
concealed goods, intitled to ſalvage. 

When a veſſel. is ſtranded, the neareſt :aftiee, Kc mal 
give notice ſor a meeting of the ſheriff, jut tices, &c. to give 
aſſiſtance and adjuſt ſalvage, If the alvage i is not paid, the 
officers of the cuſtoms may ſell goods to pay it. 

On oath of plunder, theft, or breaking ſhip, made.and 
delivered to the clerk of the peace, he ſhall profecute, on 
pain of 100. The chmee be paid by the treaſprer of 
the count. 

Perſons Aaulting officers, employed i in ſalvage, ſhall be 
tranſported for ſeven years. 

Perſons employed ſhall act under the 1 of- the mer, 
owners, officer of the cuſtoms, of exciſe, ſheriff,. juſtice, 

mayor, commiſhoner of landtax, chief conſtable; or pet- 
ty- conſtable x on | pain of 51 or three months: Ingo." 
ment. 611 A | 
The ſhip a name, Ke, ſhall be ſent upon oath to! the ler. 
2 of the OR» _ * in che e 
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＋ be 2 of he perfonal eſtate. of every one 
afler his death, belongs t. to his execufofe or adminiſtrator. 


94 > A When, 


When, by whom, and how adminiſtration ſhall be grant- 
ed. Vide poſt Adminiftrator. Div. II. Mi. 1. r. 

Who ſhall be executor de ſon tort, and how charged. Vide 
72. N Div. III. ny 1. Or. 
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A man WE. aka a will, may thereby appoint lis exe 
cutor And any words which denote the iutent of the teſta- 
tor, that ſuch an one ſſialF have the care of his perſonal 
eſtate are ſufficient to conſtitute him his executor: As, if he 
wills that 4. ſhall have the adminiſtration of his goods. 
That A. ſhall have his goods to pay his debts, That A. 
ſhall have the reſidue of his goods, after his legacies, if he 

ae ke to F Ris WA.” That 4. all be over- 

cer, and ſhall have the rule and diſpoſition of his goods, . 
and payment and receipt of his debts during the non-a 4 
his executor; he ſhall be executor during the infancy of the 
other. Or, that none ſhall have any dealing with his goods, 
except A. durin the minority of his ſon. That his wiſe 
hall pa 7 all, and take . " 

80. if he name A. his executor, and afterwards deviſe 
goods to A. and. E. to diſpoſe of for . foul ; both are his 
execntors. Bro. Ex. 98... As 
2. de hoc? as to all the, other ,oods, except thoſe deviſed 
to A. and B. I conceive B. merely a deviſce-in truſt. 

'S8; if he name A. bis executor, . and that, B. ſhall admi- 


niſter ith him, or in aid of him. 
| . 8 B. be made N to the genen or a rad. 


CL 


„ 


= Or, — upon 175 condition to be Ag ergy: 4. 


all be executor, otherwiſe B 

But where the condition is ſubſcoucnt, 1. ſhall be execu- 
for, until a breach. And where the condition is repugnant, 
as, that one of the executors Ball not adminiſter, it will be 


void. 1 Com. Dig. 253, 4. 
1 2. Who 


C8). 


* * 1 8 - * "4 12 — * — if * . 
1 +16 Taha; 15 Nn e 7 „tg Ot 
£5 * e 
2. Ido may be an Exccutor. . 
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A teſtator may name eyery one, that he pleaſes, to be his 
executor. An infant, or in ventre ſa mere; a feme covert. 
an alien. So, a man outlawed, or convicted, or attainted. 

So, if an executor become bankrupt, the probate by him 
ſhall not be revoked, W 1 
_ But a corporation aggregate cannot be an exeeutor,; for 
1 ke an oath to make probate of the will. 1 Com. 
. 254+, - 113tt0 W ret 218. 20 5 
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se the Ring mpy be an executor, But the King thallap- 
oint commithoners to adminiſter for him, who ſhall ſue, 
and be ſued. 1 Com. Dig. „ 5 


J. When an Brecutor may refuſe; 


An executor may refuſe before the ordinary to be execu- 
tor. And if the biſhop himſelf be "made executor, he may 
refuſe before his commiſſary. And if the execytor ſend a 
letter, &c: to the ordinary, by which he tenounces, and the 
refuſal be recorded, it is ſufficient. So, if à debtee being 
named executor, ſue the ordinary for the debt, that amqunts 
to a refuſal. 80, if an executor plcad, never executor, nor 
ever adminiftered as executor. 9 Ce. 36. . 

But after adminiſtration, an executor cannot refuſe. 80, 
after an oath taken before a ſurrogate, he cannot ' refuſe 
though a caveat be entered. And if adminiſtration be grante: 
upon a refuſal, after he hath adminiſtered, it may be re- 
pealed. Vids poſt; Adminiſtrator, Div. II. No. 1. 8. 
If the executor refuſe, and adminiſtration be granted, he 
cannot afterwards prove the will. So, he cannot accept the 
executorſhip, and afterwards refuſe'a term for years, &c. 
Vide pot. No 10, „VVV 
Let, if an executor does not refuſe, but only makes de- 
fault upon a citation to prove the will, and upon that admi- 
niſtration is granted, he may afterwards prove the will. So, 
if one executor appears and proves the will, although. the 
other refuſes, he may afterwards prove the will; for he 
"Revs TN © continues 


FEE 4 
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continues executor, notwithſtanding his refuſal. And may 
eaſe 4.8cs ; and-ſhall e in a ſuit. &6- 1 Cem. Dig- 
"if there are two executors and one renounces, yet be.may 

515 come in whenever, he pleaſes, and demand prohate i hut 
if both, renounce, the admuniſtration AERIE 1. * is Ar | 
ST: Wn 2495. ae 1463: - 7 5255 1 9 2 f 
: | 1 55 ou ' 


8 ius bis Debut ered. ge | 


| When 2n etecutor dn indebted to the W his debe 
tall be releaſed ; for the.executor cannot maintain an acti- 
zinſ himſelf. And therefore, if the executor was in- 
abet pes dond, or otherwiſe, to the teſtator, the debt 
— be'releaſed. So, if the teſtator make one debtor his 
executor; where ſereral are jointly bound or indebted to him, 
it ſnall: be a releaſe to all. So, if he make the wife of one 
obligor, or debtor his executrix, though the teſtator auas withs 
in age. Though the executor does not prove the will, nor ad- 
miniſter. So, if he make his debtor and others his execu- 
tors, the debt is releaſed ; for they muſt all join in a ſuit. 
And if the executor, who was indebted to the teſtator, dies, 
an action dos nat lie againſt his executor ot adminiſtrator 
for the debt; for a perſonal aps ſuſpended is extinct. Nor 
againſt the ſurviving executor, here therg was another ex- 
ecutor. Though he dies before he adenigiſters., _ does 
not join in the probate of the will. .net 45 
If the obligor make the obligee executor, rho /agices; 
the debt ſhall not be difcharged, d but he ingy re! retain 1 affers to 


the talwel' Jen. 345. 

That here there are aſſets. ſuſficignt to/p al ths 
debts of gl higher nature, or there are not any ebts of an 
higher; though there may be of an equal nature. 

If: the teſtator make his creditor executor, the action 2 
be releafed, / but the debt remains for which hi key ' may" retain 
Video Div. IN. No. t, 2. 25 

But if the debtor be exgcutor; chough the e * 
leafed} the debt mall he 'afſety in his hands, for algen 
of other ereditors and legatecs. 

If A. and B. are bound to D. and 4 makes D: "2/6 R 
executors, aud D. refuſes, the debt is not releaſeg: .* 

30, if a man make the extcutor of one obli 

his executor; it is no releaſe of of the action, Eft wes the 2 
obligor or debtor may be ſued * ſuch executor; if he 
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hath hot aſſets of the other öbligor in his hands. 80, if a 
woman executrix takes to huſband the debtor. of her teſts 
tor, the debt is not releaſed, but the aCtion ſuſpended only 
during the <overture. © 'So," if the ordinary commit admi- 
iniſtration to the debtor of an inteſtate, it is not any releaſe 
of the debt. So, if the executor of one obligox make the ob- 
ligee his executor, he may ſue the other obligor, if he is not 
ſatisfied by the aſſets of the deceaſed obligor. So, if the 
obligor make the obligee his executor, and there are not 
afſets, he may ſue the heir. So, if the obligee make the 
obligor his executor, and he refuſes before the en it 
ſhall not be a relcaſe. 1 Com. Dig. 255, 6. 

- Tf: x man deviſes all his real and perſonal eſtate not before 
deviſed to his two executors: as tenants in common, and one 
of! them ĩs indebted by bond to the 'teſtator ; this debt (not- 
withſtanding the ſtrongeſt parol evidence to the contrary) i is 
not releaſed,” and he ſhall account with the other executor 
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«9 ed 64 cab . 3s | G LY 
: 6. The Duty of an Bann. 
we -6. He moſt make Probte of the m. 
20% igt waor : 123 Art 5 


ty: ben the probate foul be. * 24 3 
mier Wide 

"The 2 pero of wills does not belong to the ſpiritual 
court, by the civil or canon nag: Nor or Pginally.by the 
common law... But it was e ſtabliſhed to the piritual. court 
before the time of Hen. 2. And now belongs co it only for 
things perſonal. | wi: 184 

Jet, by the. cuſtom of ſome manors, probate of. wills be= 
longs to the Lord! And this, f in a will of dene well as 
of lands. | — Rs be 2115 1] 

If the teflon had bona notalilia, the .probat belongs to 
the archbilhop of the province. Vide poſh Aera, 
Div. II. No. 31 44 dof a3 443: 

So the probate of the will. of 2 iſh: p, beſongs to the 
archb:ſhop of che ts though, h e had not any, goods. 
| out ot his dioceſe. } © + } x bak. 

I che teſtator had not Sena antal ilia, it belongs to the 
biſhop. of OR. dioceſe gen- y. Vide . duminprater, 


Div. II. No : ah * 23 ** 14j" © ol 
* What are | notatilia Vide Ii. No. 4 AA 11019 19% 41 If 
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If che probate be by a biſhop, or other inferior judge, ; 
when it does not belong to him, it is void. Vid: I. . 33 1 

But if it be by the metropolitan, when it does not 1 | 
to him, it is only voidable. Vide Id. Ne. 3. 

The ordinary cannot inſiſt upn ſecurity. from the execu- 
tor before the glant oſ the probate. Or, refuſe to grant pro- 
bate to the executor, becauſe he is incapable, by the canon 
law; And if he refuſe the probate to him, who ought to 
have it, a mandamus lies againſt him. 1 Com. Dig. 256, 7. 

If there are not bona noſabilia, and probate is granted vl 
the archbiſhop, this is only a voidable probate, and muſt be 
avoided before a probate, can be granted by the diſbop.: abi 


3. 
g The ſpiritual court cannot refuſe to grant pred n 
ing a ms hal th appraiſement ; if they do, a peremptory | 
e. {ball 1 ue. Stra. 857. | 
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yah flat: 21 H. 8. c. ” hey executor, or Abtes 
calling two creditors or legatees, or otherwiſe two honeſt 
perſons, in their preſence, and by their diſeretion ſhall make 
2 true and perfect inventory of all the deceaſed's goods and 
chattels, &ei and one part thereof on oath: to deliver to the 
. 50 und the other keep himſelf. N fo 

"The ordinary ſhalt not refuſe the — tendered. He 
may! conyene the executor to make or refuſe probate, and 
bring in am inventory, &c. and ſhall deliver a copy-of the 


teſlament, ot inventory, to anꝝ requeſting the fame, taking 
_ —＋ for ſearch. and copy than is due to the ſcribe for 


FF - I 
| jen ah a derte. eon 1098 W -; P32<;290% ; 
inventory contains only goods, e wares ind " 
chase Und not things in action, c. nor by the 
fat. 21 H. 8. c. 5. money ariſing e e lands * . 
viſed (6be'fbld; | nes of one? bye 


The ordinary may reſpite, or diipenſe why the-inventoryy 
it the debts and legacies are paid · Though a legatee ſues for 
his legacy, who will not accept it, ben it "io "tendered 
2 2931117 854 een e ee 22011393 

The ſpiritual court cannot falfify an 2 fuir 
of à creditor; and if they do, prohibition ON GR 


. 3 Burr. * 
| 8. Charge . 
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* By the fat. 21 H. 8. c. 5. the ordinary ben tiks [ 

| bats of the teſtament, regiſtering and inventory 6d. when 
goods exceeds not 5l. when they do not exceed-4ol; 38. 6d. 
_ when they exceed gol. gs. or 1d. for every ten lines ten 
inches in length, at his election, and like rates for granting 
adminiſtration, Ko. on pain of xo). to the king and party 
aggrieved, &c. Vide the fat. And if he takes more it will 
be extortion. He ſhalt take nothing for the examination of 
the N with the original, but what r 1 Com. 
Dig. 257, 8 


9. What Thing be may fire Probe 


The property of the goods is veſted in * executor before 
probate. And he may adminſter them, or give, or alienate 
them. So he may releafe a debt before probate, pay and 
receive debts. So a releaſe to an executor before probate 
is good, if he afterwards prove the will. 

So. he may aſſent to a legacy. So, if A. take adniaifire- 
tion, and take goods out of the poſſeſſion of the executor, 
treſpaſs lies againſt him; for the adminſtration is void. 

So he may commence an action before probate, though he 
ſhall not declare. Or, avow for rent incident to à reverGon 
ſor years, which he hath, as executor. 80 he may be ſued 
before probate. 80 after probate an executor may have treſ- 
paſs againſt bim, who takes goods after the death of his. toſſa- 
tor by au admiaiſtration granted to him. 

But an excentor cannot maimain ne hate. 

Yet treſpaſs, trover, &c. for goods taken out of his own 
poſſeſſian he may maintain beſore probate: for there a 
profert of letters e woe N . Ng 

258-'citds , EN 6 „ | 
But qu. 38 to frover, for goods never in his backs, muſb 
be not ſhew a title, and hath be any until probate granted? 
He may renounce, and adminiſtration, with the willannex- 
ed, be granted to-fome other perſon. | F337: 

If A. be executor for ſo many years, and e B. be 
named executor; and A. probe the will; after his time ex- 
pired, H. may fue without * 4 
af: 26 5. A.. ? 5 . 


] 
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If an executor commence an action before probate, and 
de dr ine the will at fhallubag by rejation be- 


tween the parties, for it is lufhgient, i den appears 
upon the, face of, the declaration, ” 

Yet an ↄxreſt befare probate, js not good, 25 t0 a firanger 5 
though the executor afterwards. prove the will. 3 Lev, 58, 
So a perſon canngt commence. an action as adminiſirators 
before — 1 Cem. Dige 258. 


ede Any, one executor, (Where there n ens 
enables all to [A actions. Henſloe'sCa.g. Co. 38. a. Sed gu, 


if they can * 5y ? I am inclined to think they may. 

If an executor before probate, files a bill in equity, his 
ſubſequent proy:ng the will makes the bill . 4 5 V. 
185 Bu. uh. It not be before Ae N 


10. me hen, an Here r Adninitaer beth is th 
: Goods of the Deceaſed. 0 07 0 


An executor, or adminiſtrator hath the — af the 
goods of his teſtator, or inteſtate veſted in him before his 
actual poſſeſſſon. And therefore may have frauen, wares 
c. againſt him who takes them before he hath actual poſ- 
ſeſſion of them. Fide p No: 13. Vide Ation- 8 Thad 
pon Trover. Div. II. Vide In 

And, though he do not prove the will (ak — time 
after the dearh of the tefſtator, yet the property ſhall-be ad- 

dged in him, immediately after the death of the'reſtator. 

So, though adeniniſtration be not granted ſor a long time, 
yet, when it is granted, it veſts the property in the adminiſ- 
trator, by relation, from the time * the death Lk the in- 
teſtate. ais 91 * M. 

I the teftator had a 570 n this eee exe- 
cutor, or adminiſtrator ; and he cannot refuſe by D it 
is not worth any ching. Vide aut Ne. 4. 

But an executor, or adminiſtrator e Heviſe-th 
of the teſtator, or iuteſtate. Nor, "ſhall they be taken in 
2 for the proper debt of the executor,” ot admini- 

rator 

If an exegutor, or adminiſtrater pay debts with his. own 
goods, it will be an adminiſtration for ſo much of the goods 
of the teſtator, &c. and he ſhall have them afterwards} in * 


own right, 


8 7 
'Tf 
. 
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If he give s to H. in ſatisfaction of the expence at 
the — ow take adtminiſtration, he cannot 
have trover againſt A. for the goods.. 

If he aſſign to A. a bond due from B. to the teſtator i in 

- fatisfation,' the adminiſtrator 4 t non, Dc. ſhall not 
afterwards ſue B. Shin.” 143. 

B. R. may make a rule by conſe that probate ſhall be 
— to * executors, A. and B. but that A. ſhall not in- 
_— an * B. half mdemnify him. 3 Bury. 1463. 


"val 11. Hee thy reprofont the Teftator, or inteflate. 


An executor, or adminiſtrator repreſents the perſon of his 
| teſtator, or inteſtate. And therefore, if money be payable 
to B. without naming his executor, yet his executor, or 

adminiſtrator, ſhall have an action for it. 80, if money be 
payable to A. or his aſſigns, his executor ſhall take it, for 
bei ie aſſignee in law. 

80, iſ a man, reciting that he hath 1oool, of B.'s money, 
covenants, that ſo long as he hath the money in his hands, he 
will pay ol. annually to B. his executor ſhall have an ac- 
tion for it, for it appears, that it was intended for the intereſt 
of the..4 0001. which the executor ſhall have. 

If money is awarded to B. and that he ſhall releaſe ; the 
executor of B. ſhall have the money, and make the releaſe, 
though his teſtator died before the day of payment. 

80, if A. be bound by bond to perform an award, and it 
be awarded, that 4. ſhall pay 20l. at Michael mat to B. and 
before Michaelmas A. * Kie-Exccuter ſhall pay itz for it 
was a duty veſted in B. 

So, if A. be bound by — to pay 6ol. to B. if he does 
not prove before the — of November next, that it was 
paid and A. dies before the 10th of Nævember. 

But if an annuity be given to B. during the life of the 
teſtator's wife, upon condition that he be civil to his wife, 
and B. dies before the wife,” his executor aſk not hand it ; 


for it was perſonal to B. 


12. i there are ſeveral Executors, or Adniniftrators, their 
Interęſt is intire. 


«4+ 


If . are — executors, or dminiſtrpebbe, they 


have a joint and intire intereſt in all the goods of the teſtator, 
RES: or 
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or inteſtate, which cannot be divided: and therefofe, if one 
diſpoſes of all the goods without the others, it will be good 
for all. Though it be a chattel real; as term for years. 80 
a ſurrender of a term by one is good for all. A releaſe of a 
debt by one is good for all. An attornment by one is good 
for all. If one confeſs a judgment, the judgment ſhall be 
againſt all. Dy, 23. 6. in marg. But vide infra. 

So one cannot demand an account of the profits of che eſ- 
tate againſt the others. So one cannot demand a partition 
of the goods, againſt the others. 

80, if one give a bond (part of the aſſets) to a ſtranger, 
for his (the executor's) debt, detinue does not lie by the 
other ſurviving executor, againſt the ſtranger, for this bond, 
though it was only a choſe in action. 80, if he deliver a bond 
of the teſtator to a ſtranger; though the debt is not loſt 
thereby. Dy. 22. b. Moor. g. 

So if he pay his own money for a debt of the teſtator, and 
die; the ſurvivor ſhall not have an action againſt his execu- 
tor for goods of the firſt teſtator, which do not exceed the 
value of the debt paid with his own money. Soone cannot 
give ſo much of the goods to the other. 1 Com. Dig. 260. 

One, of three executors, gave warrant of attorney, to con- 
feſs a judgment againſt him, and co executors; judgment 
entered againſt all the executors, de bonis teftatoris, for the 
debt, and againſt the executor who gave the warrant, de bonis 
proprits for the colts, was held ill, and ſet aſide on motion, 
for executors may plead different pleas. Stra. 20. 

One adminiſtrator cannot releaſe a debt, or convey an 
intereſt, ſo as to-bind another, though one executor can. 
1 Atkyns 460. , 

If two tenants in common put out money As joint-execu- 


tors, it ſhall not ſurvive, but go to their reſpective repreſen- 


tatives. 1 Atkyns 467. | 

The power ot executors is not determined by the death of 
one, but ſurvives to the other; thezefore if a legacy is left to 
A. payable as two executors think fit, (and if A. dies with- 
out iſſue to revert, ) and one executor dies, the ſurvivor may 
direct the whole to be paid to A. 3 Atkyns 509. | 

If there is judgment againſt A. partner, and one of the 
executors of B. for a partnerſhip debt, A. may give a mort= 
gage. of the ſeparate eſtate of B. the teſtator, as a further 
ecurity, and equity will order ſatisfaction out of the mort- 
gage, without ſending them to law. 2 Yeſey 265. 


13. What 
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An executor, or adminifteaor- may have an Siem upon a 
judgment, ſtatute, recopnizance, obligation, or other 2 
alty made to his teſtatot, or inteſtate. So he may have eo- 
venant, upon a covenant made to his teſtator for a perſonal 
thing. Or, upon a covenant that touches the realty, if it be 
broken im the hfe of the teſtator. So, upon any conitracy 
made with the teſtator. Though the contraft, or promiſe 
to the teſtator be for the benefit of a ſtranger, Though the 
obligation, &c. was for performance of an award, Though 
it be upon a ſimple contract. 

80 an "executor or adminiſtrator ſhall Hive replevin for 

taken in the life of the teſtator. | 

So he ſhall! have a writ of error, attaint, 67 deteit. An 
audita querela. An action for a relief due to the teſtator. 

But by the common law, an executor, or adminiſtrator 
had not an action for a wrong done to the teſtator in his life- 
time: as, for a treſpaſs in taking his , &e. 80 he had 
not an action founded upon a matter in the privity of the 
teſtator; as, account. 
Tet now, by the fat. 4 Ed. 3. c. J. an executor ſhall have 
an action for à treſpaſs to the teſtator n his liſe time. 80, 
by the far. 13 Ed. 1. . 2. c. 23. an execusor ſhall have an 
action of account upon an account with his teſtator. | 

By the flat 25 Ed. 3. c 5. the executor of an executor 
ſhall have an action of debt, account, treſpaſs, dec. 28 well 
as the teſtator- Vide poſt. Div. Vll. 

And by the flat. 31 Ed. 3. c. 11. edminitratct may bow | 
the fame actions to demand, or recover, as executors. And 
therefore now, an executor or adminiſtrator ſhall have treſ- 


| pals, or trover, for the goods of the n taken in his 


life-time. 

8o, treſpaſs for taking away the graſs growing pda the 
land of the teſtator. 1 Vent. 187. 

80, by the equity of this ſtatute an executor, or admini- 
firator ſhall have every action for a wrong done to the per- 
ſonal eſtate of his teſtator. $6 he ſhall have debt upon the 


far. 1 Ed 6. c. 13. for not ſerting out tithes. Debt upon a 


judgment againft an executor, or adminiſtrator, upon a ſug- 
geſtion of a devaſiavit. So he ſhall have a guare inpedit, me 
a diſturbance in the life-time of the teſtator. 


So 
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o he ſhall have an action upon the caſe againſt the bo- 
riff, for an eſcape of one taken for debt. If the-eloape w 


after judgment. NaN, Erle”; _ 

9s. if he ſhall not have it for an eſcape on meſne proceſs? . 
Vide i Com. Dig. 261. Several references to caſes where it 
was dubious. | | 4 

So, for not returning his writ, and paying money levied 
upon a firri facias. Or, for a falſe return, that he had not 
levied the debt. 4 
| $0, for an eſcape, though it was in the life-time of his teſ- 
tator. 'Vide infra. So an (executor ſhall ſuc, for an eſcape 
of one in execution, upon a judgment by him as admini- 
ſtrator, where he had obtained letters of adminiſtration, not 
knowing of a will, which was afterwards found, whereby 
plaintiff was appointed executor. 1 Rol. 276. 94 
But ſince theſe ſtatutes an executor, or adminiſtrator ean- 
not have an action for a wrong to the perſon of his teſtator 
as, for a battery, impriſonment, &c. 

Nor, for a prejudice to the freehold of the teſtator ; as, 
wherefore he cut and carried away the graſs, for the graſs is 
part of the freehold. 1 Com. Dig. 260, 1. 

An executor or adminiſtrator ſhall have an action on the 
caſe againſt an officer for removing goods taken in execution 
before the teſtator, &c. (the landlord,) was paid a years 
rent. Stra. 212. | | 

The executor of the aſſignee of a bail-bond ſhall have an 
action; it is an intereſt veſted. Fort. 367. | 


14. What Afions will lie againſt them. 


An action lies againſt an executor, or adminiſtrator 
every contract, debt, or covenant made by his  teflatar, 
or inteſtate, which appears by any record, or ſpecialty. 
Though it be a ſpecialty of an inferior nature; as, fines, 
iſſues, &c. at aſſiſes, quarter-ſeſſions, by commiſſion of 
ſewers, or bankrupts, or at the leet, &c. Of. Exr. 169. 
80 debt lies againſt the executors of a ſheriff, upon a 
judgment in an action againſt the ſheriff for an eſcape. | 
So upon any debt, or contract without ſpecialty, where 
the teſtator could not have waged his law: as, in debt for 
rent upon a parol leaſe. So debt lies againſt an executor 
by a gaoler, for the meat and drink of the teſtator in priſon; 
for in ſuch caſe he could not have waged his lar. So upon 
an obligation, or covenant to inſtruct an ' apprentice in bis 


trade. 
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1 
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trade; though it ſounds as a- perſonal act. 80, upon a 
debt, covenant, contract, &c. which commences by conſent 
of the parties; though it ſound in tort, and damage. So, 


for rent upon à covenant in law. Action upon the. caſe, 
upon an aſſumꝑſt in law. So, upon a ſpecial, or collateral 

promiſe of the teſtator epprend”:. 

Zo it lies againſt an executor, or adminiſtrator of one, 


who takes the fifths due to a miniſter by the far, 12 Car. 2. 


4c. 17. , C25 a» + 
Or, of a ſheriff, who hath levied money upon a fiers faciar, 


and not paid it. Or, of a common carrier, for goods loſt 
. by him. Or, of an intruder upon the king, who cuts trees, 
6 &c. of value. | ' ; ' 


Or, for a relief due by his teſtator to the lord of the 


manor. . 


So an attaint upon the fat. 23 H. 8. c. 3. lies againſt an 
executor, though the ſtatute ſpeaks only of an attaint be- 
tween the parties, and ſays nothing of the heirs, or execu- 
00 TT 
- But an action does not lie againſt an executor, or admi- 
niſtrator, where the teſtator might have waged his law: 
As, in debt upon a ſimple contract. 9 Co. 8 7. J. R. Cro. El. 
GO . R. 2 H. 4. 14. 6. n 
Where one may wage his law. Vide Com. Dig. tit. Pleader 
2 V. 45- | 


Nor, debt upon a concefſit ſolvere by cuſtom in an inferior 


court; for he will be ouſted of his law by ſuch means. 


Nor, debt upon a ſubmiſſion by pare!, and an arbitrament 
in the life-time, of the teſtator. And if there be debt upon 


./ 


a ſimple contract, it will be error; though the defendant 
plead, or ſuffer judgment by nil dicit. enn 


Nor, for a perſonal wrong by the teſtator, or inteſtate; 


as treſpaſs does not lie againſt an executor, or adminiſtrator, 
for a treſpaſs. done by the teſtator, or inteſtate, to the lands, 


or goods of another. Or to his perſon by battery, &c. 

Nor, does it lie againſt the executor of a gaoler, &c. for 
an eſcape. . Nor, debt upon the fat. 2 Ed. G. c. 13. for not 
ſetting out tithes, againſt, an executor. . So waſte does not 
lie. againſt an executor, or adminiſtrator, Nor, an action 
upon a penal ſtatute. r Os THR 7 

So debt does not lie againſt an.executor upon. a ſuggeſtion 
of a devaftavit by his teſtator, cont. if the teſtator was exe- 
cutor de ſon tort. per Turner, Ch. B. 2 Lev. 133. 

h | So, 


— 
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So, trover does not lie againſt an executor, upon a trover, 
and converſton by his teſtator. Per Jones, Ful. 330. Vide 
cont. 2 New Abr. 445. Sed qu? | 

If a man does work in expectation of a legacy, he cannot 
ſue the executor. Stra. 728. 


Ill. The Manner of the Adminiſtration. 
1. By Payment of Debts. 


The office of an executor, or adminiſtratot conſiſts prin- 
cipally in the care of the funeral, in the probate of the will, 
in the payment of debts, and the payment of, or aſſent to 
legacies. | 

Nothing ſhall be allowed to an executor, ot adminiſtrator 
for funerals, but the neceſſary fees and expence. Yet, if 
there are aſſets ſufficient, the allowance ſhall be according 
to the quality and degree. 

So, for the probate nothing ſhall be expended but the fees 
allowed by the fat. 21 H. 8. c. 5. Vide ante, Div. II. 
No. 8. 

So nothing ſhall be allowed, if he compounds a debt, but 
that which he aCtually pays. So, if he pays a leſs ſum upon 
a judgment, obligation forfeited, &c. - 

All the debts of the teſtator, or inteſtate ought to be paid, 


though they are upon ſimple contract. 


If the executor, or adminiſtrator pay a debt of his teſta- 
tor, or inteſtate, with his own money, it will be an admini- 
ſtration for ſo much. 


So if he retain to ſatisfy a debt to himſelf. 1 Com, Dig. 


263. 

i have before obſerved tantamount to this, that debts of an 
higher nature muſt not remain unpaid. | 

So, if one obligor make the executrix of the obligee his 
executrix, and leave aſſets, the debts ſhall be preſently ſa- 
22 by theſe aſſets, and no action lies againſt the other 
obligor. | 
| = if the executor, without covin, give a bond for a debt 
of the teſtator, and the teſtator's eſtate be diſcharged. 
1 Com, Dig. 263. I 

The court will not allow an executor or truſtee any thing 
for his time and trouble, eſpecially if there is a legacy given 
him, even though it appears he deſerved more. 3 F. V. 
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If the inteſtate dies, indebted for rent, and the adminiſtra- 
tor becomes alſo indebted for rent of the ſame premiſſes in 
his own right, and pays a ſum in diſcharge of part of the in- 
teſtate's debt, and then another ſum, without ſaying on what 
account, it ſhall be preſumed it was ſtill in diſcharge of in- 
teſtate's debt, and not of his own. Anar. 55. 

Teſtator dies indebted to plaintiff for coals, his wife (exe- 
cutrix) receives more coals on her own account, marries de- 
fendant, who alſo receives more coals on his own account, 
and makes ſeveral payments on account generally, which 
were ſufficient to dikehar e the debts due from the teſtator, 
and from the wife whilſt ſole, and plaintiff ſues defendant 
only. Plaintiff not having any directions from defendant, 
may apply the payments as he pleaſes, though defendant 
had the firſt right. Stra. 1194. 


2. In what Order it ſhall be. 


The executor, or adminiſtrator ought to pay a debt due 
to the king, before any other. So, a debt upon bond to the 
king, though it be not upon record, ſhall be ſatisfied before 
any other. So, a debt forfeited by outlawry. And, if he 
be ſued for another debt, he may plead the debt to the king 
and no aſſets ultra. So, if execution be ſued againſt him 
upon a ſtatute or recognizance, when he is indebted to the 
king, he may have an audita gquerela. So outlawry upon a 
judgment, where the land is ſeiſed, ſhall be ſatisfied before 
a judgment prior to the outlawry. 

But this extends not to a debt of the king, that is not of 
record: as, upon a contract for tin, &c. Nor to a fine ſor 
admittance to a copyhold of a manor of the king. Nor to 
an amerciament in a court of the King, not of record. 
Nor, to a fee farm rent, or other rent to the king, not due 
upon record. Dub. Off. Ex. 193. Nor, to a debt forfeited 
to the king by outlawry upon meſne proceſs, c. aſſigned 
to the king. | 
He who pleads a debt due to the king, muſt ſhew the 
record in certain. 

After a debt to the king upon record, the executor or 
adminiſtrator ought to pay a debt due by judgment. And 
this ſhall be paid, before a debt upon a ſtatute or recogni- 
zance of an older date. Though the judgment be by con- 
feſſion, after a ſuit commenced. Though it be in an infe- 
rior court of record. Though the judgment be obtained 

for 
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for. a debt upon (ſimple contract. And obtained againſt the 
executor, or adminiſtrator himſelf. Or, againſt one exe- 
cutor only, where there are ſeveral. Or, againſt an exe- 
cutor by the name of adminiſtrator; or e contra. 

Though a debt upon ſpecialty be ſued before the debt 
upon judgment demanded, Though the judgment be con- 
feſſed, after a bill in equity by a bond creditor. 

Though the judgment be eritered, after the death of the 
teſtator, upon a verdict in his life-time. Vide poſt. this Div. 

But all judgments are equal, and a later may be paid before 
a former. 'Though debt be brought upon the judgment; 
for that is not a waiver of the judgment. 

So a judgment upon a ſcire facias upon a recognizance, 
Sc. that he may have execution, ſhall be equal to a judg- 
ment, that he recover. 

But a judgment, with a defeaſance executory, which is 
not yet broken, ſhall not be paid before other debts. 

So, if he hatli not any notice of a judgment, a ſtatute, or 
a recognizance, may be paid before it. 3 Mad. 11g. 

Sed qu. de hoc? As judgments are upon record in the 
king's courts, which are open to the inſpeCtion of all per- 
ſons, and I conceive it is the duty of the executor, c. to 
ſearch if there is any judgment againſt his teſtator. 

If he confeſs a judgment upon a ſimple contract, and 
afterwards judgment is given againſt him upon a bond, he 
cannot pay the ſecond 2 without the firſt; for he 
might have pleaded the firſt, if he had not had aſſets for both. 

When all the judgments are equal, to a ſcire facias upon 
a judgment quare executionem non, c. the defendant cannot 
plead another judgment of an older or later date, and no 
aſſets ultra. Nor in debt upon a judgment. 

After judgments, debts due by ſtatute or recognizance 
ſhall be paid before others. 

- So a decree in equity is equal to a judgment R. per 
three Bar. Powel cont. 3 Lev. 355: per Cowper, Sal. Sal. 507: 
R. 2 Ver. 8g. Next to a judgment; and though an execu- 
tor or adminiſtrator cannot plead it, he ſhall be aided in 
equity. 1 Per. 143. 

A ſtatute or recognizance ſhall be intended for debt, if 
the contrary does not appear on the other fide. And hall 
be paid before a debt upon ſpecialty ; though the ſtatute is 
not yet due. 

But debts by ſtatute, or recognizance are in equal degree, 
and the executor or * may ſatisfy which he _ 
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firſt. And may pay a later, before another of an older 
date. 5 
So, if a ſtatute, or recognizance be for performance of 
covenants not broken, he ought to pay debts by ſpecialty 
before them. 

After judgments, ſtatutes, and recognizances, the execu- 
tor, or adminiſtrator ought to pay debts upon ſpecialty. And 
he ought to pay a debt upon ſpecialty before a debt upon 
ſimple contract, though the bond is not yet due. And he 
ought to pay debts upon ſpecialty before a debt upon ſimple 
contract, though he be not ſued for them. 

After debts by ſpecialty, debts by ſimple contract are to 
be paid. And he may pay debts by ſimple contract before 
a covenant not broken. 

But an executor, or adminiſtrator may retain to ſatisfy his 
own debt, before he pays another debt of equal degree. 
Otherwiſe, if the debt to the other be of an higher nature. 

An executor: de , fon tort cannot retain for his own debt. 
Vide Adminiſtrator, Div. III. No. 3. 

His only way (if a creditor) will be, to plead plene admini- 
Bravit, and get letters of adminiſtration, before trial of the 
cauſe. 

An adminiſtrator durante minore ætate may retain for his 
own, debt. Vide poſt. VI. | 

And he may retain, tho' the teſtator's bond, be to another, 
for money to be paid to the adminiſtrator. Semb. Ray. 484. 

So he may pay amends or ſatisfaction for a covenant 
broken, before a bond; for they are in equal degree, and he 
may pay which he pleaſes firſt, 

Or rent due upon a leafe for years. Though it be a leaſe 
by pars/. And though the leaſe be determined. 

So where debts are in equal degree, he may pay the whole 
to one, leaving nothing for the other. Though the debt of the 
other was firft demand2d. 1 Com. Dig. 266. Dub. Off. Ex. 
206. But there is not any reaſon to doubt, as if he makes 
payment to one before the other ſue, he may plead plene ad- 
miniflravit, and no aſſets at the commencement of the ſuit. 
If he has not paid, the other may commence a ſuit, to which 
the executor, '&c. may immediately confeſs judgment, and 
plead it to the firſt action: however ſuch preferences ought 
not to be given without very good, fair, and ſubſtantial 
reaſons. Where the eſtate is inſolvent, and all the debts 
of an equal degree, the aſſets ought to be divided among the 
creditors, in proportion to their reſpeCtive debts. If 7 
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refuſe ſo fair a propoſal, it may then be right, to conſeſs a 
judgment, or judgments; to ſome of the other creditors in 
truſt for themſelves, and thoſe that will come in, ſuppoſing 
the outſtanding creditors fue. If they do not, diſtribution 
may be made to others, without the aſſiſtance of a judgment, 
as the repreſentative may, if occaſion requires, afterwards 
plead, fully adminiſtered. | | 

As to payment of debts of an equal degree, viz. paying 
ſome wholly and leaving others entirely unpaid, it is not 
material though the debt paid was not due at the death of 
the teſtator, but became due afterwards. So, if a ſuit be 
commenced by one, he may pay the other, before he hath 
notice of the ſuit. i 

So, if the ſuit be in equity, he may pay debts of an equal 
or higher nature, before a decree. | 

The return of ſummons, or diſtreſs of the ſheriff is not 
notice, if he be not perſonally ſummoned. Dal. 37. 9 

Qu. If the ſummons be left at his houſe ? 

After notice of a ſuit, he cannot pay another debt of the 
ſame, or inferior degree, before judgment for it. And 
therefore if he be ſued upon a bond, he cannot pay another 
bond not ſued before it. 2 Cro. g. for upon plene adminiſtra- 
vit, he cannot give in evidence, payment after the action 
commenced. R. Dh. 32. 3. Or, if he hath paid fince the 
action, before notice, he ought to plead, that he had not 
notice until ſuch a day, and plene adminitravit before. 1 Com. 
Dig. 264-6. j 

Creditors by judgment at law, and creditors by decree in 
equity, ſhall be equally paid by an executor, without prefer- ' 
ence. Bunb. 48. 3 25fETNED | | 

If A. and B. are partners, and A. gives bond to a truſtee 
to pay his wife 1000l. at his death, and dies, and B. admini- 
ſters ; this bond hath preference as to A. s ſeparate eſtate, - 
but as to partnerſhip eſtate, ſhall come after all partnerſhip 
creditors. 3 P. V. 180. 4 | 

The executor of an executor who intermeddles with 
goods, but dies before probate or election made to retain, 
may retain to ſatisfy his debt, Semb. Bid. US 4; 

2 againſt an inteſtate, entered in his life-time, 
mult be preferred, 3 P. V. 398. i 

The ſtatute of frauds, which enacts that judgments ſhall 
bind land, but from the ſigning, concerns only purchaſers, 
and not creditors : therefore judgments on warrants of attor- 
ney, entered after inteſtate's death, are good judgments 
8 | Wen | rom 
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from the firſt day of term, when inteſtate was alive. 3 P, 
V. 398. . 

If two ſiſters intitled to ſeveral ſums of money, and to an 
account of their father's perſonal eſtate, agree to let thoſe ſums 
remain with their brother on his giving them a bond for 
100cl. they ſhall be creditors for a valuable conſideration, 
though the money did not amount to ſo much. 3 Atkyns 481. 

If A. in his life. time hath covenanted with H. and C. to 
leave by his will (or that his executors, &c. ſhall pay) 7ool. 
to them, in truſt, to pay the intereſt to his wife for life, 
then to be divided among their children, and for default, as 
he ſhall appoint; and binds himſelf, his heirs, &c. in a 
penalty for peformance, and dies den iſſue and inteſ- 
tate; B. adminiſters, he may retain aſſets againſt a bond 


creditor, 3 Burr. 1380. 


*% 


3. By Payment of Legacies. 


After debts, an executor, or adminiſtrator cum te/tamenta 
annexo ought to pay the legacies given by the teſtator. And 
an executor, or adminiſtrator was compellable to account 
before the ordinary by the common law, though he was not 
bound to ſwear'to or prove his account; when cited ex 
officio, or by a creditor, | 

So, at the ſuit of a legatee he was eompellable to prove 
his agcount, if there were no aſſets upon the account deli- 
vered, and he would not pay the legacy. So now, at the 
ſuit of a perſon intitled to diſtribution z for he is in nature 
of a legatee, 

So, where an adminiſtrator gives a bond according to the 
ſtatute 22 & 23 Car. 2. c. 10. to make account at ſuch a 
day, and will adminiſter, he muſt give in his account at the 
day, without citation, if a court be then held. - And ſuch 
account may be examined at the inſtanceof any, who hath 
an intereſt in it. 

Yet, ' otherwiſe it ſhall not be examined; Nor ſhall a 
creditor have an aſſignment of the bond to ſue for non- 
payment of a debt due to him, or for a devaſtavit, &c+ 

But an executor ought not to pay a legacy to him, who 


cannot take it. 

If there are not aſſets for all the legacies, the legatees muſt 
abate in proportion. And the 'executor may take ſecurity 
to refund, if debt afterwards appear. And therefore, if he 
pay legacies without ſecurity to refund, and a debt afrerwards 


appears, it will be a devaftavit. V. ide poſt. Div. IA. Though 
it 


the legatee for the purchaſe, 
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it be for a covenant broken after the legacy paid. 1 Com, 
Dig. 266, 7. * 

Payment of a legacy into the hands of an infant is good. 
Bunb. 240. | 


4. By performing according to his power or Truft. 


If the teſtator gives his executor a power, or authority for 
any particular purpoſe, he ought to purſue his power, or au- 
thority ſtrictly, according to the intent of the teſtator. 


5. By Aſent to a legacy. 
When neceſſary. 


If a man deviſe lands, which he hath in fee, to another 
in fee, in tail, or for life, the deviſee may enter without the 
aſſent of the heir, or executor. And the freehold will be 
in him before entry. So, if he deviſe to another for years, 
the deviſee may enter without aſſent. And if the heir enter 
before the deviſee, he may have an ex gravi querela. Co. 
Lit. 111, a, 5 de | 

This mode of proceeding is now obſolete, an ejectment 
is much more eligible, | 

But, if a man deviſe to another goods or chattels real or 
perſonal, the deviſee cannot take them, without the aſſent of 
the executor. Though the goods are at the death of the 
teſtator in the hands of the legatee himſelf. © Though the 
teſtator appoint, that he may take them without aſſent. 
Though the deviſe be of goods in ſpecis. b n 

So, if the deviſe be to the executor himſelf, he fhall take 
them as executor until his election to have them as legatee. 

Although all the debts are paid, without tlie term, or 
chattel deviſed to the executor. 

Deviſe of a term for years to the executor for life, he 
takes as executor and not as legatee. Unleſs a ſpecial aſ- 
ſent thereto, as to a legacy ; as paying a ſum charged thereon, 
Stra. 70. | | nnn | 
6. What ſball be an Ant. 

The aſſent of an executor ſhall be expreſs, or implied. 
And therefore, if the executor requeſt the legatee to diſpoſe 


of the legacy, that amounts to an afſent. Or, ſend another 
to the legatee to purchaſe it of him. Or offer money to 


So, 


(, 200) 


So, if the executor take a grant, leaſe, Kc. from the lega- 
tee, of the thing, or term deviſed, Or, a grant, &c. in 
truſt for the legate. 

So, if the legatee himſelf be executor, and ſays, he will 
take according to the will, that amounts to an affent to have 
it as legatee, Or, reciting, that he hath a term by deviſe, 
grants it over. So, if he takes the profits to his own uſe, 
Or, repair the tenements deviſed at his own charge. Or, 
perform a condition, or truſt,  &ec. annexed to the deviſe. 
Or, exclude a co-executor. | 

So, if a term be deviſed to the executor for life, and af- 
terwards to another; if he ſays, that the other will have it 
after him, it will be an aſſent to have it as executor. 1 
Lev. 25. 

So, an aſſent to an eſtate in reminder, is an aſſent to a 
Preſent eſtate. And an aſſent to the firſt eſtate, is an afſent 
to the deviſe over. 

So an afſent to a deviſe of a chattel leaſe, is an aſſent to 
the deviſe of a rent out of it. Or, to a condition, or con- 
tingency annexed. | 

Zo, an aſſent to take part as reſiduary legatee, is an aſ- 
ſent to take che whole reſidue as legatee. 1 Com. * 
267, 8. 


7. What * 


But, if the executor, being a legatee, enter into the 
term, but do not prove the will, that does not amount to an 
aſſent to have it as legatee. Or, if he ſay, that the teſtator 
left all to him. 

If an executor, being a legatee, leaſe, &c. the name 
of executor, that amounts to a claim as executor, | 


8. By whom it ſhall be. 


If there are ſeveral executors, an aſſent by one is ſuf 


ficient. 

If the deviſe be to one executor, he may take by his own 
aſſent, without the others. So, if there be a deviſe to all 
the executors generally, one of them may aſſent for his 
l If a wife be executrix, the aſſent of her huſband is ſuffi- 
cient. And the huſband may eleQ for his Vina to take as 
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So an executor may affent to a legacy, before probate, 
Fae ante Dro. Ji Nog. I E— 

But a feme covert, cannot aſſent to a legacy. Vide 1 Sid. 188. 

Nor, an executor within the age of ſeventeen gin 

If an executor refuſe his afſent without cauſe, he may be 
- compelled to it, by a court of equity, And, if he once 
aſſent, he cannot afterwards diſſent. | 

If he aſſent upon a condition ſubſequent, the condition is 


void, 1 Com. Dig. 268. 


IV. Adminiſtration by a Feme Covert. 


If a feme covert be named executrix, ſhe may adminiſter, 
without the aſſent of her huſband, And if ſhe proves the 
will, a: refuſal by the huſband is of no avail. So, if ſhe 
refuſe, an acceptance by the huſband is of no avail. 

So, if a feme covert be next of kin to an inteſtate, admi- 
niſtration ſhall be granted to her. Vide Adminiſtrator, Div. 
II. No. 6. 7 

But, if a feme covert be executrix, or adminiſtratrix, ad- 
miniſtration by the huſband, binds her. So, if he admi- 
niſter without her aſſent. And a gift, or releaſe by the 
huſband alone, is good, So, if the huſband alone, reco- 
ver a debt due to the wife, as executrix, upon a promiſe to 
him, it will be a devafiavit for ſo much. So, if the huſ- 
band eſloins the goods, it will be a devaſtavit by the wife. 

So, the wife, without her huſband, cannot diſpoſe of the 
teſtator's goods. So, if the wife-alone releaſe a debt with» 
out payment, it is not good 1 Com. Dig. 269. cites Off. 
Ex. 297. cont. 1 And. 117. 

Yet the goods of the teſtator are not veſted in the huſ- 
band. And the huſband cannot ſue, or be ſued in right of 
the teſtator, without his wife. 1 Com. Dig. 269. 


V. Adminiſtration by an Infant Executor, after Seventeen. 


After the age of ſeventeen, and before twenty-one, an 
infant executor may adminiſter, and may diſcharge a debt 
upon payment. And ell a chattel real, &c · for payment of 
debts. So, if a ſale by an infant executor be for money for 
the debts of the teſtator, and for payment of what he him- 
ſelf owes for neceflaries, it will be good. Though the ſale 
be at an under value. | 

But a releaſe by an infant executor, for more than he re- 
ceived, is void for ſo much, So, if he releaſe a bond upon 


payment 
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payment of the principal; for perhaps there was a reaſon in 
equity for the payment of the penalty. 1 Com. Dig. 269. 
cites, per three N. Gro. cant. 1 Rol. 730. J. 35. Cre. Car. 
490. Fon. 400. 

So any act by him, that will be a devaſtavit, is void. 17. 
cites, Semb, 1. And. 117, Cre, Car. 490. | 


VI. Adminiſtration by an Adminiſtrator, durante mi. 
nore ætate. 


If an executor be an infant, adminiſtration ſhall be granted 
to another during his minority. So, if an infant be intitled 
to the adminiſtration, adminiſtration ſhall be granted to ano- 
ther during his minority. Jide Adminiſtrator. Div. II. No. 6, 

But the adminiitration ceaſes, when the infant executor 
attains the age of ſeventeen years. And if there are ſeveral 
executors, when any one attains ſuch age. | 

Yet where adminiſtration is granted during the minority 
of any one intitled to adminiſtration, it does not ceaſe until 
his age of twenty-one years. Vide Adminiſtrator. Div. II. 
No. 6. | 

An adminiftrator during the minority of any one intitled 
to adminiſtration, has, for the time, all the power and autho- 
rity of an abſolute adminiſtrator. 

So, if a man appoint an infant his executor, and that 
another ſhall have the adminiſtration during his nonage; he 
is executor for the time, and ſo long has the authority of an 
ſolute adminiſtrator or executor. Though he be made by 
the will adminiſtrator, only for the benefit of the infant ex- 
ecutor. 1 . 

So, if adminiſtration be granted by the ordinary during the 
minority of an infant executor generally, the adminiſtrator 
may pay the debts of the teſtator. And, if he give his bond 
for a debt of the teſtator, he may retain of his goods to the 
value. So, he may ſell, or diſpoſe of the goods of the teſ- 
tator, if they are peritura. Or for payment of debts, So, 
he may retain his own debt, So, he may receive debts due 
to the teſtator. And diſcharge, and acquit them. 

So, he may maintain ?rover for the goods of the teſtator; 
for the property is in him, Or, other actions for debts due 
to the teſtator, &c. h 

So, he may aſlign a term for years. Or, demiſe it for a 
leſs term. Meg | n 5 
8 But 
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But he is only i in nature of a bailiff, and ought to account 
to the executor. So, if he has adminiſtration granted to him 
ſpecially in commodum executor”, he cannot make leaſes of 
chattels real of the teſtator. 

If the adminiſtrator, durante minore ætate continue in poſ- 
ſeſſion of the goods after the executor attains the age of ſe- 
venteen years, he may be ſued by a ſtranger. And, if he has 
waſted the goods before the full age of the infant executor, - 
he may afterwards be charged upon the ſpecial matter. 

So the executor, when probate granted, ſhall have detinue 
againſt him, or a ſuit in the eccleſiaſtical court for the goods, 

But, if an adminiſtrator, durante minore ætate, adminiſter 
in part, and deliver to the executor at his full age all the reſi- 
due, he cannot be charged by a ſtranger. Or, if he deliver 
to the executor only part, who releaſes to him the whole. 
Per two F. 1 Mod. 17455. Semb, Cre. El. 43. 1 Com. Dig. 
270, 1. 

Adminiſtration granted 3 the minority of Wr chil- 

dren, does not determine on the marriage of one of them to 
a huſband of full a oc Per King C. and cer C. J. 3 
P. V. 7g. 
Adminiſtration granted during the minority of an infant 
executrix under ſeventeen, does not determine on her mar- 
rying an buſband of age. Per King C. and Raymond, C. J. 
denying Prince's caſe, 5 Co, 29. to be law, as not mentioned 
by other reporters of the ſame caſe. id. 

Nor, on the death of one of the — Per King C. 
and C. J. contrary to Brudenet caſes $ Co. Bid. 


VII. Adminiſtration by an E xecutor, of an Executor. | 


If the executor prove the will of his teſtator, and dies, 
his executor ſhall adminiſter to the firſt teſtator. Fide 4 
min: iftrator, Div. II. No. 6 | 

But, if the executor die inteſtate, his adenidiRiator mal 
not be executor to the teſtator. Vide Id. | 

Nor, the executor of another co-executor, who was dead 
before. 

Nor, the executor of the executor, who proved the will, 
though the other executor who ſurvived, refuſed. 
The executor of an executor, hath the ſame intereſt in the 
goods of the firſt teſtator, as the firſt executor. And ſhall 
plead, plene adminiſtravit, c. in the ſame manner. And 
opght to adminiſter the goods 1 in the ſame manner, 

By 
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By the flat. 25 Ed. 3. c. 5. Executors of executors ſhall 
have actions of debts — goods of the firſt teſtator, in the 
ſame manner as the teſtator himſelf; and ſhall anſwer to 
others as the firſt executor ſhould do. | 

By the ſame ſtatutc, he ſhall have execution of the ſta- 
tutes-merchant, and recognizances to the firſt teſtator. 

If a teſtator hath a ſtatute merchant certified into chancery, 
and an extent upon it, and before the return of the extent 
dies, his executor or adminiſtrator may ſue out a liberate up- 
on it without a new certificate or extent. 

And the executor of the executor of B. may be named di- 
rectly, executor to B. 

But before the fat. 17. Car. 2. c. g. If an executor had 
2 judgment for a debt of his teſtator, and died inteſtate, the 
adminiſtrator de bonis nan ſhould not have had a ſcire factas 
upon this judgment for want of privity, but ought to have 
had debt de novo for the ſame demand, as adminiſtrator to the 
firſt teſtator. 

If an adminiſtrator had W his executor, or admi- 
n iſtrator ſhould not have had a ferre facias upon it. 
Other wiſe, if the executor, or adminiſtrator had judgment, 
and had ſued execution upon it by elegit, though the debt 
was not levied ; for thereby the intereſt was veſted in him. 

If the executor, or adminiſtrator hath judgment for the 
goods of the teſtator taken out of his poſſeſſion, his executor, 

or adminiſtrator ſhall have a /cire facias upon it, and account 
for them to the adminiſtrator, de bonys non. 

And now, by the fat. 17 Car. 2. c, 8. made perpetual by 

at. 1 Fac. 2. c. 17. an adminiſtrator, de bonis non, &c. 
may fue a /cire facias, and take execution on ſuch judgment 
after verdict. | 

And, if execution after judgment upon a verdict be ſued, 
and the money levied, the adminittrator, de bonis non, &c. 
may have it. 

Or, by the equity of this ſtatute, if the ſheriff return, re- 
maining in his hands for want of buyers, he may ſue a bend 
expongs, OT aft” auer vic , 

So, upon judgment by default, if the a ſue 
execution, and die, when the goods are in the hands of the 
ſheriff, the adminiſtrator, de bonis non, & c. ſhall have the mo- 
ney brought into court. 

80, the executor of an executor ſhall have eſcape againſt 
the ſheriff, for the eſcape of one in execution, at the ſuit of 
the firſt teſtator. 1 Cam. Dig. 271, 2. 


So 
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So now, by the flat. 8  g V. 3 c. 10. If plaintiff die 
after interlocutory, and before final judgment, the action 
ſhall not abate, if ſuch action might originally be ſued by his 
executor, or adminiſtrator ; but the executor, or adminiſtra- 
tor may have a /cire facias againſt the defendant, or, if he 
die, againſt his executor, or adminiſtrator ; and if the defen- 
dant, his executor or adminiſtrator appeat, and ſhe no cauſe 
to arreſt the final judgment, or on a ſcire fect, or two nihils 
make default, a writ of enquiry ſhall go, and being executed 
and returned, judgment final ſhall be given againit the de- 
fendant, or againſt his executor, or adminiſtrator. 

So, if the defendant die aſter interlocutory, and before 
final judgment, the plaintiff, or if he die, his executor, or 
adminiſtrator may have a ſcire facias againſt the executor, of 
adminiſtrator of defendant, &c. | 

But if the defendant die before final judgment, and a ſcire 
facias is ſued againſt his executor, or adminiſtrator, the judg- 
ment in the ſcire faciat muſt be againſt the executor or ad- 
miniſtrator and not againſt the inteſtate, though the action 
vas commenced againſt him. Semb. 1 Salk. 42. 


VIIL Diftribution of Inteftate's Eſtate. 


When the executor had fully adminiſtered, and paid all the 
legacies and debts of his teſtator, the ſurplus, (if there was 
any,) belonged to himſelf, though he was not named reſiduary 
legatee. | 

80. an adminiſtrator, ſince the „at. 21 H. 8. c. 5. was 
not compellable to account for the ſurplus after debts, &c, 
paid, but had it to himſelf ; for the ſtatute intended him a 
benefit. 

And, if the ordinary had required a bond of him to make 
account, or diſtribution of the ſurplus, a prohibition would 
go. Or, if he had proceeded to inforce a diſtribution, 
though the adminiſtrator had agreed to make one, 1 Cam. 
Dig. 272. | 

| But At by the fat. 22 F 23 Car. 2. c. 10. made perpe- 
tual by the Pat. 1 Fac. 2. c. 17. the adminiſtrator ſhall diſtri- 
bute what remains clear of the inteſtate's goods, after his 
debts, funeral, and juſt expences allowed, to his wife, chil- 
dren, or next of kin, viz. one third to the wife, and the reſt 
to his children, or, (if any of them be dead,) their legal re- 
preſentatives: any child advanced in the parent's life to the 
volue of the dividend, ſhall have no ſhare with the other chil- 

dren, 
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dren, unleſs the heir: If advanced, but not to the value, he 
ſhall have ſo much as will make his ſhare equal with the other 
children : And the heir at law ſhall have an equal ſhare with 
the reſt, though advanced in his father's life, without regard 
to land by deſcent, or otherwiſe. 

By the ſame ſtatute, if there be no children, nor repre- 
ſentatives of them, a moiety ſhall be to the wife, the other 
moiety equally to his next of kin, in equal degree, and their 
repreſentatives; provided no repreſentation be among colla. 
terals after brothers, and ſiſters children, 


If no wife, all ſhall be diſtributed to the children. If 


no wife, nor children, all to the next of kin equally. 

A brother, or ſiſter of the half blood, ſhall have an equal 
ſhare, with thoſe of the whole blood ; for they are in equal 
degree. Vide various authorities. 1 Com. Dig. 273. 

Diſtribution ſhall be made to the ſeveral ſtocks, which are 
in equal degree of kin. And if any be dead, the repreſen- 
tative ro the remoteſt degree in a lineal deſceat, ſhall be ad- 
mitted to the ſhare of his parent, | 

If there be only one ſon, or daughter, the whole ſhare of 
the children goes to him, or her. | 

If there be a grandmother and alſo an aunt, the whole 

oes to the grand- mother; for ſhe is neareſt. 4 | 
If three brothers, who are dead, have ſeveral ifſues, the 

one two, the other three, the other five, all ten take in equal 
degrees; for they ſhall take as next of kin; and not in re- 
preſentation to others, 

If a ſon, or daughter die in the life of the father, he ſhall 
have all without diltribution, for he is next of kin. So, the 
mother would have had. 

But now by the fat. 2 Fac, 2. c. 27. If after the father's 
death, any child die inteſtate, without wife, or ifſue, in the 
life of the mother, every brother and ſiſter, and their repre- 
ſentatives ſhall have an equal ſhare with the mother. 


If he die without iflue, having a wife, every brother, and 


ſiſter ſhall have an equal ſhare with the mother, of the moi- 
ety diſtributable. 1 Com. Dig. 273- | | 

By the fat. 29 Car. 2. c. 3. the ſtatute 22 & 23 Car. 2.c. 
10. does not extend to a eme covert inteſtate ; but the huſ- 
band ſhall have adminiſtration, and her perſonal eſtate, as 
before-——This was doubted before. 2 Mod. 20. 

The fat. 22 & 23 Car. 2. c. 10. is introductive of a new 
law, and therefore, {hall be ſtrictly expounded in reſtraint 
of diſtribution, 


No 
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No one ſhall have a ſhare as repreſentatire, except the 
iſſues of a brother, or fiſtzt to the inteſtate, and not of an 
uncle, orannt. TT ———- | 

If a brother of the inteſtate hath à gfandfon, and a ſiſter 
hath a ſon, or daughter, the grandſon ſhall not have diſtri- 
tion with the ſon, or daughter of the ſiſter. 

Every ſon advanced by the father in his life-time, except 
the heir at law, ſhall put his advancement into Hotchpot, be- 
fore he ſhall be admitted to a diſtribution. | 

So, the heir at law, if he be advanced out of the perſonal 
eſtate.» Though his advancement be only, the uſe of furni- 
ture for his life; for it is an advancement pro tanto. 

So, the younger ſon, though he takes as heir by Borough 
Engliſh, by deſcent ; for he is not properly heir at law. 

So, a portion for a daughter, to be raiſed out of lands at 

age, or marriage, will be an advancement to the daughter, 
when ſhe marries, though ſhe was within age, and unmarried 
at the death of the teſtator. 1 Com. Dig. 273, 4. 
By the flat. 22 & 23 Car. 2. c. 10. no diltribution ſh 
be, till one year after inteſtate's death. | 
And then the party ſhall give bond with ſurety to refund 
his rateable part towards any debt and charges, which ſhall 
be recovered againſt the adminiſtrator, or appear due from 
the inteſtate. 1 Com. Dig. 274. 

So by the ſame ſtatute, diſtribution ſhall not be, where 
_ adminiſtration is granted cum teffamento annexo ; for the will 

ſhall be purſued. * a 

Yet the next of kin hath an intereſt veſted in him before 
diſtribution, and if he die within a year after the inteſtate, 
his executor or adminiſtrator ſhall have his ſhare. 1 Com. 
Dig. 274. | 

So, if he make a will, and deviſe his ſhare, it ſhall go to 
the deviſee. | | | 

So, if the next of kin be a feme covert and die, and then 
her huſband dies before adminiſtration to his wite, it goes to 
the executor, or adminiſtrator of the huſband. 1 Czar. Dig. 

274. cites Dub. 2 Ver. 302. 

If an adminiſtrator refuſe to make diſtribution, he may 
be compelled to it in Chancery. 

So any one intitled to diſtribution may compel him to 
prove his account, and to bt examined upon oath as to it. 

So a mandamus lies to the ſpiritual court to make a diſtri- 
bution to him, who has a right, if they do it not. Semb. 1 
Salk, 251. 1 Com. Dig. 274. | 17 

WE. 
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If inteſtate hath ſeveral brothers and ſiſters, ſome of the 


whole and others of the half blood, who all die in his life- 
time, all leaving ſeveral children, the diſtribution ſhall be 
fer capita, for they take as next of kin to inteſtare. If one 
of inteſtate's brothers, or ſiſters ſurvives him, the children 
of the reſt, muſt take only by repreſentation, i. e. per ſtirpes ; 
and there is no diſtinction between the whole and the half 
blood. Fanſon v. Bury, H. 1723, Clarkſon v. Spateman, M. 
1688. Vall v. Theedham, T. 1711. Bunb. 157. Davers v. 
Dewes, T. 1739. 3 P. V. 40. 

[1 inteſtate dies without iſſue, leaving a wife, brothers, 
ſiſters, and mother, the wife takes a moiety, and the mother 
hath a ſhare of the other moiety in common with the bro- 
thers and fiſters. Stra. 710. 

Borough Engliſh lands ſhall be brought into hotchpot, on 
the ſtatute of diſtribution. Per Jekyll, M. R. Pratt v. Pratt, 
P. 5 Geo. 2. Stra 935. 

But this decree was reverſed by Talbot C. who determined 
that the youngeſt ſon ſhould have his full diſtributive ſhare 
of his father's perſonal eſtate, notwithſtanding the deſcent of 
lands in Borough Engiifh to him; and ſo again in Lutwyche 
v. Lutwyche, P. 8 Geo. 2. Caſes in the time of Talbot, 276. 

A poſthumous brother of the half blood ſhall take under 
the ſtatute a ſhare of his inteſtate brother's perſonal eſtate. 
1 Vezey 156, | 

The grand-daughter of ſiſter, and the daughter of aunt of 
inteſtate, are in equal degree, and the diſtribution ſhall be 
equal. 1 Yezey, 333. 

\ Debts follow the perſon of the creditor, not of the debtor z 
therefore if an Engliſhman reſiding and dying here, and ad- 
miniſtration taken out here, hath debts due to him in Scot- 
land, or abroad, they ſhall be diftributed according to the 
law of England. 2 Vezey, 35. 


IX. Devaſtavit. 
1. What ſpall be. 


Tf an executor or adminiſtrator ſell, imbezil, or convert 
to his own uſe the goods of his teſtator, or inteſtate, before 
debts or legacies paid, it will be a devaſiavit. So if he pays 
that which need not be paid. Or, pay a legacy, or a debt 

of an inferior nature before another of a ſuperior. 


If 


05 
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If he diſcount a debt due hom de tetator to »creditory" 


out of his own * "LY „ 
So, if he diſpoſe o rg an underyalue, 
are ſo appraiſed. OF. Ex - 227. Lu. de bor? If there's”. | 


not any fraud. 

So, if he accept a note, covenant, cc. in baisfsdtion o 
a debt, which is not paid. 

7 1 M releaſe, or acquit a bond, being forfeited, -Yiide 
pot. N. Or, cancel, or deliver it to the obligor. | 

So, if 5 releaſe an aftion to another, who took the goods 
of, or did a wrong to the teſtator, it will be a un to 
the value bf the goods, or damages. 

805 if he ſubmit a debt due to the teſtator, Ke. to 2 
tration, and the arbitrators do not make a recompence to the 


full value, it will be a deugffavit for the reſidue. , Ex.. 


22 3. 

But as a jury are, by their verdict, to determine, 
tavit vel non, if the reference was fair, and intended to avoid 
expences of law, I ſhould not much fear a jury finding a 
devaflavit, for the fault of arbitrators. 

2 ay a debt upon an uſurious contract, it is a deraſ- 
er Tel. Ney 129. 

3 I conceive it muſt Ie, pear upon the face of che con- 
tract, to be uſurious, and the fat. renders the contract 
wid. 

So, if he agree with the executor de /on tort, and 


his covenant for payment, it will be a devaſavit for ſo much, 


though nothing be paid. 

So, if an executor or adminiſtrator hath aſſets to the 
amount of 1ool. and is ſued in two actions, and confeſſes 
judgment to 100l. value in each, he ſhall be charged with 
2001. as if he had given bond for ſo much. So, if he be 
ſued upon bond, and upon ſimple contract, and ſuffer judg- 


ment in both, without pleading the bond to the action upon 


ſimple contract, or the judgment inn the action upon ſimple 
contract, to the action upon the bond, he ſhall be 
with both judgments, though he hath affets on T for one. 

So, if he ſuffer a „ pe for principal and intereſt in- 
curred ſince the death of the teſtator, it will a be WG 
for the intereſt. R. 2 Lev. 40. 

. If he had not aſſets to pay the principa 

A Qvoftavit by the huſband binds the wife. 2 Div. 
IF. Oo Dig. 2749 5: 44 N 

Vor II. (( ĩ˙ CRT 


. ' 
= 
= 

ſ 

= ' 

= 


( 210) 
2 What ot. 


But a receipt for ſo much due upon a vault as he receives, 
is not a devaſtavit for the reſidue. Nor a parol agreement, 
that he will not ſue for the penalty.- Nor, a delivery i into 
another's hand, that it may not be ſued. 

So, diſpoſing of the goods of the teſtator to his own uſe, 
is not a devaſlavit; if he pays debts of the teſtator to the 
value, with his own money. 

So, if he loſe a bond due to the teſtator; for he hath A 
remedy for the debt in equity: But he ought to purſue it, 
Dub. 2 Ver. 299. 

So, if he compound an action of trover, * the goods of 
the teſtator, and take a bond for the money to be paid at a 
future day, it is not a deugſfovit: but the money for which 
the bond is taken, is aſſets immediately. 

So, a releaſe by an executor of full age, upon payment of 
— 4 and intereſt due upon a forfeited bond, is not a de- 

t. Vide ante No. r. | 

30 a e by one executor does not charge his com- 

nion. 

"ua the executor of an executor ſhall not be charged by a 
devaflavit made by the firſt executor; for it is perſonal, 
though it be in the caſe of the king. 1 Com. Dig. 2 

If there are arrears of rent on a leaſe of leaſehold e 
ſes, and tenant becomes inſolvent, and the adminiſtrator re- 
leaſes the arrears, and gives him a ſum of money to quit 
poſſeſſion; if it appears for the benefit of the eſtate, heAhall 
| be allowed both. 3 P. V. 381. 

Three adminiſtrators appoint a receiver, each adminſtra- 
tor liable only for whe he Ws receives. Barnes 440. 


MEETS SE: 


It an executor or adminiſtrator be guilty of a  devaſtavit, 
and there is afterwards judgment againſt him ſor a debt of 
the teſtator, or inteſtate, and upon a feri facias thereon, 
nulla bona be returned, a ſpecial ſcire facias ſhall go to the 
ſheriff quod de bonis teftatoris De. et fi conflare poterit quod de- 
vaſlavit, tunc de bonis proprits, Wc 
Or, if aſter nulla bona returned, a a teflatum be entered up- 
on the roll gued devaſiavit, a writ of enquiry ſhall be directed 
to the ſheriff, and if by inquiſition the deva/favit be found, 

and 


a4 
« 


C- 9804-3 
and returned, there ſhall be a /cire facias quare executionem 
non de propriis bonis ; and if upon that the ſheriff return ſcire- 
feci, the executor, or adminiſtrator may appear, and traverſe 

the inquiſition. 

If he appears, and traverſes, and it be found againſt him, 
the judgment ſhall be de bonis propriis. So, if he appears, 
and afterwards makes default. So, if upon the /cire facias 
the ſheriff does not return ſcire feci, but two nibile. 

But a ſcire facias quare executionem non de bonis propriis, does 
not lie, without a devaftavit returned, or found. And an 
executor is not injured by this courſe ; for, though he cannot 
traverſe the inquiſition, when he does not appear, nor ſhall 
have an action againſt the ſheriff for a falſe return, yet he 
may be relieved by an audits quereld. 

So the ſheriff may return a deva/iavit upon the feri facias, 
but it ſhall be at his peril for the inquiſition is for his ſecurity. 

So, after a judgment againſt an executor, or adminiſtra- 
tor, the plaintiff may have debt againſt him, in the debet 
and detinet, upon a ſuggeſtion of a r Wr the 
judgment be erroneous, till it be reverſed. 

But he ſhall not have debt in the debet and detiner, upon a 
ſuggeſtion of a devaſtavit, where he ſues upon the bond of 
the teſtator. Nor, ſhall he have a ſcire facias againſt an an ex- 
ecutor, upon a bare ſuggeſtion of a devaffavit. 

So debt does not lie againſt the executor of an executor, 
upon a devaſtavit by the brit executor. 1 Com. Dig. 276. 

But this is altered by fat. 30 Car. 2 flat. r. c. 7. and 4 & 
5 W.& M. c. 24. {4 12. Vide poſt. this divifion. © 

Upon a judgment againſt huſband and wife executrix, if 
ſhe ſurvives, debt does not lie, ſuggeſting a devaſtavit by the 
huſband ; for though chargeable for the waſting by the huſ- 
band, ſhe ſhall not be charged de bonis propriis for colts re- 
covered againſt the huſband. 

And by the fat. 30 Car. 2. c. 7. made perpetual by the 
flat. 4 & 5 & M. c. 24. f 12. Excutors, or adminiſ- 
trators of any, who as executors de ſon tort, or as adminiſ- 
trators, ſhall waſte, or convert to his or their own uſe, goods 
or aſſets of any perſon deceaſed, ſhall be liable in the fame 
manner as their teſtator, or inteſtate would have been. 

And upon this ſtatute, the executor, or adminiſtrator of 
a rightful executor or adminiſtrator, ſhall be charged upon 
a devaſiavit of the teſtator, or inteſtate, for the word _ 
niftrator comprehends him. 

Execution ſhall be upon a devaſiauit, as for bis own pro- 


per debt, by capias ad TE an” or elegit. 
But 


SS 


But a debt by devaſtavit ſhall be only of the nature of a 
debt by ſimple Sina And therefore, the executor of 
him, who was guilty of the devaftavit, may retain for his 
debt before payment of the debt due by the deugſlavit. 1 
Cem. Dig. 276,7. 
I a devaſtavit is returned againſt a feme covert executrix, 
and her huſband, that ſufficient goods have come to their 
hands which they have waſted and converted to their own 
uſe, it is good; the converſion is not neceſſary, and may be 
rejected; and judgment ſhall be de bonts propriit of both. 
Stra. 440. 

Executor de ſon tort of executor de fon tort, is not liable 
for a devaſiavit committed by the firſt, either at common 
law, or by fat. 30 Car. 2. c. 7. Andr 252. 


"ADMINISTRATOR 


wy dminiftrator, by the common Law. 


Andieatly, the care * an inteſtate's goods ſeemed to be 
under the direction of his lord, unleſs he died in war; but 
then it was under the direction of the temporal court, where 
the goods were. And the opinion, 9 Co. 38. 5. Henſloe, that 
the king had the care of them, is not true. Vide Sela. 
Furiſd. of Teftaments, hi £6 $a Ak 
In the time of king John, the king by Magna Charta, 17 
FJoß. granted, Si liber homo inte/tatus deceſſerit, catalla ſua per 
menus propinguorum parentum et amicorum ſuorum 3 
Heels ge diſtribuantur. Seld. Furiſd. of Teft. 1. 2. c. 3, 4 

80, by charter in the time of R. 1 Ag. Ga, 206. 

And upon this foundation, it ſeems, that the ordinary i in- 
termeddled with the goods of an inteſtate. 

Or, it was granted to them by parliament. 
Though it be ſaid, that adminiſtration e originally 
20. the ſpiritual court. 

So the king may grant adminiſtration by letters patent. 
Vide 1 Salb. 37. 

And where there is not any of kin to the inteſtate, the 
king uſually appoints one by his ben, to whom the ordi- 
nary grants adminiſtration, _ 

And the ordinary may commit his authority to another, 
to take care of the inteſtate's goods. And might have had 
tref * tor goods taken out "of his poſſeſſion; otherwiſe 
2 not 
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not. Or, releaſe ſuch treſpaſs ; which would. be a bar to 


an adminiſtrator afterwards made. 

But the ordinary, Or his committee by Writ, calli enda 
bona defurti had only the power of an Eras fr, 
rante minore etate. LIN 

| What power that is, Vide Adminiſtration, Div. 7 1 

And therefore, could only adminiſter, ad commodum of the 
inteſtate, and not to his prejudice. And could not give g | 
ar releaſe debts, &c. 2 Inf. 298. cont. as to the i 
of the goods, but acc. as to the releaſe of debts. 1 Com. 
Dig. 277. Various authorities, 78 ee as the or 
we does not now 1 


1. 
Yet, = 27 IM hall not be r Nr the aſſets 
which come to his hands. And for ſo much be ſhall be 

charged, if he retains them in his hands, though he grants 


n. to . 1 Cem. ary e —47 11 


— I Since te Statute 31 Ed. ry c. 11. 


ation Hall be fronted. 


When «1 Atmini 


"Now by the fat 3 3. 0 41, 1 dies-in- 
teſtate, the 22 all depute the next and moſt lawful 
friends of the deceaſed to adminiſter his goods, who ſhall 
have an action to demar:d and recover, as executors, his 
debts, to diſpend for his ſoul, and ſhall anſwer in the king's 
courts to others, &c. and be accountable, as executors. 

And therefore, in all caſes, where a man dies inteſtate, 
the ordinary ought to grant adminiſtration. And he is 
> e And if be refolca, Fe Ager be 
granted. 

80, if a man e a will, — all — — refuls. 
Or, make his will, but do not name any executor. * 
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one executor proves the will, and dies, and then the other 
refuſes. | 

80, if a man name the executor of B. to be his wa 
and die in the life-time of B. for until B's death, the teſta- 
tor is in effect inteſtate. | 

Or, name an executor, to have authority after a year, 
from his death; for during the yours he is ing rd an exe- 

cutor. 

380, if he name an executor, who dies inteſtite,; "this or- 
dinary ought to grant adminiſtration, de bonis non, c. 

If the executor of the king refuſe,” adminiſtration ſhall 
be granted, cum teflamento annexo. | 
380, if an executor be within the age of ſeventeen years, 
adminiſtration ſhall be granted during his minority, ws. un- 
til his age of ſeventeen years. Vide Adminiftration, Div. VI. 

30, if a perſon, mtitled to adminiſtration, be within age, 

Nos may be granted t to another, during his minority Vide 52. 
9. 

8 50. if he be out of the kingdom, it may be anted, du- 

ring his abſence. 80, if it be conteſted, who — be exe- 

cutor, it may be granted, pendente foe, Vide Hob, 2 $6: 2 


Jon. 134. per three J. F. g. 260. Vi de infra, cont cont.” * 
If the executor be an idiot, non Anger or under other 
natural diſability. 


If the executor writes to the * of the ſpiritual court, 
that he cannot attend the executorſhip, and deſires he will 
grant adminiſtration to another, it will be a renunciation, 
and he cannot afterwards adminiſter, for there is no form 
requiſite to a refuſal. 

But if a man make a will, and an executor, adminiſtra- 
tion granted before probate, or refuſal, is void, if the will 
be afterwards proved ; though it was concealed and not 
known at the time of adminiſtration 6 gavpr;e Vide di 
mftration, Div. II. No. 4. | 

80 adminiſtration granted before a refuſal, is woidy- bogh 
the executor afterwards refuſe. Or granted when the exe- 
cutor becomes a bankrupt. So, though i it be doubted, who. 
is the true -executor, adminiſtration - granted in the mean 
time, is void Mo. 636, cont. Semb. ſupra, | 

"So, if one executor prove the will, and the other tefuſe,: 
and he who proved it, dies, adminiſtration ſhall not be 
granted during the life of the other. R. Hard. 111. Dub. 
Dy. 160. ö. Without a new refuſal, I Salk. 307. * 
1 — Dig. 278, 9. | 
2. By 


\ 


{FF 


„ 


err 


By the Fat. 31 Ed. 3. c. ir. The ordinary deputes the” 
next and we lawful friends to adminiſter. And within 
this ſtatute, the king may grant adminiſtration, as fupreme” 


we; 6 \ | 
The biſhop, or metropolitan. Vide ' poſt. No. 3. 5. So, 


the guardians of the ſpiritualties. The commiſſary, arch- 
deacon, or other ecclefiaftical Judge, is ordinary within this 


ſtatute. 


authority 1 is only, corrigere. 
Yet, if the delegates es repeal an adminiſtration granted B 


an inferior judge, who is thereby diſabled to grant admĩniſ- 


tration, de nove, then the delegates w_ Fram. it. "Semb, 


Lat. 85. 2 Rol. 233. J. 13. 


1 hath no more power ſince tlie bur. 3 31. Ed. 3. 


c. 11. than before, except to grant adminiſtration to thoſe 
who have greater authority than himſelf. And therefore, 
ſinee the ſtatute, he cannot have an action for a _ &c, 
r 1 Com. Dig. 279. N 


3. When by the ff., 


11 an n inteſtate die, having bona notabilia in — an | 
adminiſtration ſhall be granted by the archbiſhop: of the pro- 


VINCE. 80, if he hath bona notabilia in ſeveral dioceſes of 


the ſame province, though he hath not goods in the dioceſe 


in which r Or, in ſeveral peculiars within the ſame- 
province. ok 

80, if 0 wan die inteſtate out of the kingdom, the arch» 
biſhop ſhall grant adminiſtration. 

"80; if the king die inteſtate, or his executors refuſe. | 

So, if a biſhop die inteſtare}: thapgh he hath not any 
goods out of his dioceſe. 

So, if adminiſtration by an 1 zug 2 repealed 
upon appeal, the court which e it, ſhall grant adminiſ- 
tration, de novo. 

But, if a man die Ade am, haying bona anche} in the 


ſeveral. provinces, adminiſtration ſhall be granted by each 


archbiſhop, for the goods in his province. 
If he hath bona notabilia in Ireland, and alſo i in England, 


it ſhall be granted by the archbiſhop of Dublin, for the goods 
5 hs 


But the delegates cannot 2 adminiſtration, for their y 
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In Ireland, and by the archbiſhop of Canterbury for the 
in his province. 

So, if a man die inteſtate, having goods in a peculiar, 
and alſo. in a dioceſe in the ſame province, adminiſtration 
ſhall not be granted by the archbiſhop, but by the biſhop for 
the 8 and by the judge of the peculiar 

for the goods there. Vide Adminiſtration, Div. II. No. 6. 
| Vet, if the metropolitan grant adminiſtration; when it 
does not belong to him, it is not void; but only voidable. 
Otherwiſe, if he grant adminiſtration for goods in another 
province; for that is void. 

But, after an adminiſtration by the archbiſhop, if the 
biſhop, to whom it belongs, grant adminiſtration, and then 

the farſt adminiſtration is repealed, the adminiſtration grant- 
ed before the repeal ſtands good. 

So; in all caſes, where the firſt adminiſtration. i is. repealed, | 
the ſecond ſtands good, though granted after the grant of the 
ſs n it. 1 Com. Dig. 279, 80. 


. What are Bona Notabilia. 


Bona * were not, originally, of any certain va- 
lue; for, if a man had to the value of 408. or a leſs value 
in ſeveral dioceſes, that gave a prerogative to the archbiſhop. 
But, in pleading it was neceſſary to ſay, that he had dena 
notabilia to ſuch a value; for it was not ſufficient to ſay, that 
he had bona notabilia generally. And therefore, it was uſual 
to alledge, that he dad — notabilia, vis. to the value of 
5l. which ſeems to aſcertain them to ſuch a value. And 
be ometimes they were * value of 8l. or other 
certain value. | 
And now, by the canon 1 Fac. 93. Bona notabilia ſhall 
be 51. at leaſt, except where by cuſtom, or preſcription.they 
are more. And hereupon our law in this particular conforms 
itſelf to the canon. And bona notabilis all be to the value 
of 5l. at leaſt in every dioceſe. 

And by cuſtom in the dioceſe of London, to the value of 
rol. by compoſition. 

But the penalty of a bond ſhall not be eſtimates, though 
the bond be forfeited, if the debt upon it be not 5. 

If a man hath goods to the value of 51. in one dioceſe, and 

a term for years of the ſame value in another, that makes 
2 notabilia, though by the old book of entries, they are 
called hong mobilia. So, if he hath bonds in another dio- 
ceſe. $0, debts due from the king, Or, deſperate _ 
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And; bonds; ſhall be reputed to be goods, in the dioceſe 
where they remain at the death of the inteſtate, not where 
they were made, or, where the obligee died. 

An annuity out of a parſonage in the dioceſe where the 


parſonage lies. 


N ſtatutes, or recognizances, in the place where 
are given or acknowledged. 
! ſimple contract, where the debtor lives. . 
; Leaſes fo years, where the land lies, and not where, the 
eaſe is. 
But, by the canon 1 Fac. 92. Goods which a man hath + 
with him, who dies in itinere, do not make bona. notabilia. 
Nor, by the fat. 4 Ann. c. 16. Salary, wages, or pay 
due to any for work in any of her wg 8 maler. docks. 
1 Com. Dig. 280, 1. 


5. When by es inferior Fudge. 


If an inteſtate hath nat * notabilia, * ſhall 
be granted by the biſhop of the dioceſe, where he dies. Or, 
if he dies within a peculiar, by the judge of the: peculiar 
juriſdiction. 

So, if he hath ſeveral dwelling places, and: dies at one of 
them, adminiſtration ſhall be granted by the biſhop. of that 
dioceſe, though he lives at the other for the moſt os and 
was here only for a day or two. N 

Otherwiſe, if he dies in a journey, K . 

And a biſhop may grant adminiſtration out of his dioceſe; 
for it is only miniſterial... _ 

So a biſhop of Treland, being in England, may. grant 
adminiſtration here, for gods in Ireland. 

Zo, an archbiſhop may grant it, though he be out of his | 


rovince. | 
1 But, if adminiſtration de granted by a biſhops or other 

inferior judge, when it does not belong to him, it is null 
and voĩd. And, in an action by an adminiſtrator, to whom 
adminiſtration was granted by a judge of a peculiar, &c. 
whem it did not belong to him, it is nn that no 
admiviftration-was granted. 

So, in 2 ſeire facias by him upon a judgment in B. R. 
or C. B. he ſhall not have judgment; for the adminiſtration 
does not extend to a matter, that appears to be out of the 
juriſdiction. of the ordinary, and the court will not intend 
1 other title, but that which the plaintiff ſne s. 25 


* 


Em}. 


"So, if a defendant in execution upon ſuch à judgment 
eſcape, ſuch an adminiſtrator ſhall not have an action againſt 


the ſheriff for the eſcape. 1 Com. Dig- 281. 


4 2 whom it fall . 


By the Hat. 3 1 Ed. 3. c. 11. Tbe ordinary 4 indi 

the — and moſt lawful friends of the inteſtate to fr oat 
niſter. =. 
By the Hat. 21 H. 8. c. 5. The ordinary may commit 
adminiſtration to the wife, or next of kin to the inteſtate, 
or to both. And therefore, adminiſtration may be granted 
to the wife of the inteſtate, or part to her, and part to the 
next of kin. Or, to the father, or other next of kin, and 
not to the wife. 

Who are next of kin: Vide Adminiſtration, Div. VIII. 

If there are ſeveral in the ſame degree of kin, the ordi- 

nary may grant:adminiſtration to ally or to in he pleaſes. 
 Fide ft 21 H. 87 . 

And, if the adminiſtration be only for a limited time, until 
the time at which an executor is appointed, it ought to be 
to the next of kin. And therefore, the ordinary may grant 
adminiſtration to the ſiſter of the half- blood; — ſhe is 
in equal degree of kin with the brother of the whole blood. 
Vide Adminiſtration, Div. VIII. 

To the grandfather, or uncle; chough the grandfather 


ſeems to be preferable. _ 
And, if it be — to one not next — kin, it is not 


void but voidable. 

But, if a feme covert die Ade miei thall hos 
granted to the: huſband, de jure; and the ordinary hath not 
an election to grant it to him, or to another. 

a father die, it ſhall be granted to his fon, before the 
grandfather, though in equal degree. 

If a feme covert refuſe, it ſhall be granted to her huſband... 2 
S0, if the next of kin, be. incapable, adminiſtration ſhall 
be granted to another: As, if he be an ideot. If he be- 
come bankrupt. So, if the next of kin be an infant, ad- 
miniſtration may be granted, are his minority, Vide 
Adminifteation, ann | 

And adminiſtration, durante mer etate, of another need 


riot-be; granted to che next of Ying: for it is not n the 
18 21 H..8 . 5 a „ „„ aw. 2 
And, 
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And, though an adminiſtration during the minority of 
an executor, ceaſes at his age of ſeventeen years, (Vide 
Adminiſtration. Div. VI.) an adminiſtration during the mi- 
nority of one intitled to adminiſtration, does not ceaſe until 
his age of twenty-one years 
But it is not am Thcapacity' to be an adminiſtrator, if the 
next of kin'be an alen. Or, a eme covert,” 
30, if the next of kin aſs, adminiſtration Wall be 


granted to a principal ereditor. Let, if granted to à ore- 
ditor without a refuſal, the | ore off —— may r re- 
it. n ei ONT „eee | | 
> Adtiniſtrarion' de boriis non „ hall de granted to the: next 
of kin, if chere be a reſiduary legatee. And, if there are 
ſeveral intitled to the reſidue, it may be granted to any of 
them. And, if granted to the next of kin, ſhall be 5 
by the reſiduary legatee. 2 Lev. 56. W there” 
reſidue at preſent.” Dub. 2 Lzv. 56. 64 TIT 

If an executor prove the will, and afterwards make "ls 
executor, and die, his executor ſhall be executor to the firſt 
teſtator. Vide Adminiſtration, Div. VII. | 

So, if an executor” after probate die inteſtate, being alſo 
reſiduary legatee, adminiſtration to the teſtator ſhall be 
granted to the adminiſtrator of the executor. 

80, if an executor be reſiduary legatee, ada: 
de bonit noo to the firſt teſtator ſhall be granted''to his <xe- 
cutor, though he refuſed; or died before probate | 

But the executor:of- an executor may refuſe to have ad- 
miniſtration to the firſt teſtator. And the adminifirator of 
an executor, who was not reſiduary le gatee, ſhall not have 
adminiſtration to the teſtator. Nor, an adminiſtrator during 


the minority of the executor of an executoo . 
Nor, an adminiſtrator of an adminiſtrator. Ws Dy. 112 
bo E. x Rab oog. f. 30. P. 1 Sith 90. n i 
Nor, an executor of an adraittiſtrator, - 1 Dy. 47. b. 
D. 1 Rel. 907. J. 42. Semb. 5 Co. g. b. Vide 2 Lev. 1b 


Let, ſince the at. 22 23 Car, 2. c. 10. Tune intereſt 
is veſted in the next of kin; and therefore, if he die before 
diſtribution, his executor, or adminiſtrator ſeems intitled 
to the adminiſtration, de bonzs non. 1 Com. Dig. 282, 3 

If by articles before marriage, the wife hath power to 
make a will, and to diſpoſe of her leaſe-hold eſtate; and 
ſhe makes her will, and 4. executor who proves it ; yet 
the huſband ſnall have adminiſtration, though the will con- 
troul the adminiſtration as to the leaſe-hold eſtate, and a 
peremptory mandamus ſhall 80. Stra. 891. 
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The ſpiritual court ĩs nat obliged, to grant adminiſtration, 
durante minare. «fate, of an ezecutor, to his father. $tra. 


892. 
Nor, to a reſiduary legatee, with the will annexed. Stra. 


95 

If a huſband. hath. departed from all intereſt in the wife's 
fortune, he ſhall not haye.adminiſtration. Stra, 1111. 

Unleſs the huſband; hath done ſome act to exclude him- 
ſelf, he ſhall: have adminiſtration, though the wife had 1 
ſeparate eſtate, and had made a will. | 

If the widow renounces adminiſtration, ſhe i is not oblig- 
ed to make oath that none of inteſtate's effects are come to 
her. hands, or to exhibit an inventory, and notwithſtand- 
ing ſhe refuſes, it, and the creditors enter a caveat, admi- 
niſtration ſhall; be granted to the ſon. hers Cf s Caſe. 


Rep. temp. Hardw. O&%& _ 
If adminiſtration be gtanted to two, and one dies, the 


ximiviteatian ſurvives; 58 _ Talb, 527% 


7. Ken it ſhall be granted. 


| Adminiſtration mois granted in writing under real, and 
not by purol. It may be granted to two, and if one dies, the 
ſurvivor ſhall be ſole adminiſtrator. So it may be granted 
upon condition, or until the return of ſuch an one. | 

80, ſeveral adminiſtrations may be es for goods 
of the inteſtate in ſuch à county or plate to one, and for 

in ſuch a place to another. 11 

If there be a doubt ta whom adminiſtration ought to be 
granted, it may be granted pendente lite. | 

But. if adminiſtration be granted ommum bonorum et credi- 
torum concernen' teflamentum_ A. that will be a general admi- 
1 * _ particulars are * in 
t will. | 

The ordinary cannot t adwiniftration for ſome * 
of a debt to 2 and for the reſidue to another. Nor, 
pendente lite, where the will is diſputed. N. Carth. 153- 
But Vide poſt. this Div. © | 

If the ordinary does not grant adminiſtration to him, 
who ought to have it, a prohibition, or ' mandamus ſhall be 
granted. 1 Com. Dig 

It may be granted . lite about a will (notwithſtand- 
ing Carth. 153 which was never adjudged) 2 ſuch admi- 


— — 
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niſtrator may bring actions. Judgment in C. B. aſfirmed 
in B. R. le. v. Walker, M. 5 Geo. 2. Stra. 917. 
The ſpirituaf court may take a bond for due adminiſtra- 
tion, even where it is cum teflaments annexo. Stra. 1137. 


8. When it muy. be. repealed, 


If adminiſtration be regularly granted to the next of kin, 
the ordinary cannot revoke it without cauſe, and grant it to 
another; for he hath executed his authority. Though there 
be a male adminiſtration afterwards; for he ought to take 
ſufficient caution againſt it. Though it was granted after a 
caveat entered. And if there be a ſuit in the ſpiritual court 
to repeal it, a prohibition ſhall go. | 

But if adminiſtration be granted non weatis jure vocandis, 


o 
- 
= 


it may be repealed. So, if it be granted by a biſhop when 


there are bona notabilia. Or, by the archbiſhop when there 
are not. 80, if it be ted to the next of kin of a wife, 
and not to her huſband. So if it be granted to one not next 
of kin. Or, to the next of kin, when another was reſiduary 
legatee. Though there be not then any reſidue; for there 
may be afterwards. Dub. 2 Lev. 56. 1 Vent. 218. 

„if the next of kin become an ideot, or otherwiſe in- 
capable. Or, if it was granted to another in reſpect of 
ſuch incapacity which is afterwards removed. Ge 
| Bo, if it be granted to any one of kin with another not of 
kin ; as to a ſiſter and her huſband ; for he continues admi- 
niſtrator after the death of his wife. | 
80, if it be granted upon refuſal of an executor, who had 
before adminiſtered.  _ Pons A) 
Tet if an adminiſtration be repealed, quia improvide, it 
ys granted to the ſame perſon. 1 Com. Dig. 284. 
| inteſtate leaves a wife, and his ſiſter obtain adminiſtra- 


tion upon the common oath, that he left none, &c. it may 


be revoked. Stra. 911. 
9. What Aci, before Repeal of an Adminiſtration are good, 


If adminiſtration be regularly granted, and afterwards 


for cauſe repealed, all lawful acts by the firſt adminiſtrator 


remain good, | 
So, if adminiſtration be regularly granted to him, to whom 
it does not belong, and afterwards repealed, upon a cita- 


tion; 


tion; all acts by the firſt adminiſtrator are good; as if he give 
the goods of the inteſtate to another, though the gift was 
with an intent to defeat the ſecond adminiſtrator ; for it 
ſtands good againſt him, though by the „at. 13 Eliz. c. g. it 
was void as to a creditor. And, made pendente lite the citation, 

If adminiſtration to a creditor be repealed by the next of 
kin, the creditor ſhall retain. Vide peſt. 10. 

So if an adminiſtrator aſſign a term, and upon a citation 
to repeal the adminiſtration it is confirmed, but upon an 
appeal from this ſentence it is repealed, the aſſignment is 
good. 1 Com. Dig. 284. 97S» RELET 


Io. What not. 


But if adminiſtration granted, be repealed upon an ap- 
peal, all acts are avoided; for the appeal ſuſpends the ſen- 
tence, R. 6 Co. 18. b. Du. ? iy | | 
And if the adminiſtrator had obtained judgment for a debt 
of the inteſtate before the repeal, the defendant ſhall avoid 
it by audita guerela. If he had judgment and execution 
againſt the debtor, it will be no bar in an action afterwards 
againſt the ſame debtor by the lawful adminiſtrator. 

So if adminiſtration be granted upon the concealment of 
a will, and afterwards the will appears, all meſne acts by 
the adminiſtrator are void Though the executor refuſe, 
and do not prove the will when it is produced ; for the ad- 
miniſtration was void, and cannot be of effect by the refuſal 
of the executor afterwards. $45 | e 

So, if the executor do not prove the will, whereby admini- 
ſtration is granted to a debtor, if he afterwards prove it, he 
may ſue the adminiſtrator for the debt. Vide 1 Leo. o. 

95 if after adminiſtration granted, a new adminiſtration 
be obtained by fraud without a repeal of the firſt, and the ſe- 
cond adminiſtrator releafe, and then his adminiſtration be 
repealed, the releaſe ſhall be void. 1 Com. Dig. 284, 5. 


III. Executor de fon tort. 


[ 


1. Who ſhall be. 


It a man intermeddle with the goods of the inteſtate, with- 


out taking adminiſtration, he will be an executor de ſon tort, 
- 298 
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as, if he uſe, or ſell the goods of the inteſtate. If he pay 
debts. If he receive a debt due to. the inteſtate, and give 
an acquittance for it. If he cancel a bond, in which the 
inteſtate was bound to another, amd give his own bond for 


the ſame ſum. 
If he diſtribute of the goods of the inteſtate to the poor. 


* 


If he milk the cows of the inteſtate. If he take the goods 


of the inteſtate to diſpoſe of at his pleaſure. Or, for his 
own debt. | | | | & 

If he ſue, or anſwer to a ſait, as executor. 

So, if he takes the goods of the deceaſed into his poſſeſ- 
ſion; that makes him executor de fon tort, when there is 
not any other executor, or adminiſtrator. 

If he take only a dog of the inteſtate. Or, any part of 
his goods. | | 2 

So, if a man hath ſome colour to intermeddle with the 
are of an inteſtate, but exceeds his authority, that makes 

im executor de ſon: tort ; as, if a man who hath letters ad col- 
ligenda bona, ſell goods not periſhing. If a wife, for her pa- 
raphernalia, take more than is convenient for her degree. 


So by the fat. 43 Eliz. c.8. If adminiſtration by fraud 


be granted to a perſon inſolvent, &c. who gives goods to B. 
or releaſes a debt from him to the inteſtate, B. for ſo much, 
ſhall be executor de /on: tort. 

So an huſband who hath goods given to his wife by covin, 
ſhall be charged as executor de /on tort. Or, if an huſband, 
after the death of his wife, executrix, hath goods, which 
ſhe, being ſole, made a gift of by covin. W it 

So, if a man intermeddle with the goods of an inteſtate 
claiming as executor, he may be charged as executor de on 
tort, though another be executor who proves the will. As, 
if he pay debts, or legacies, or receive debts, &c. _ 

80 if. man intermeddle, and afterwards another takes 
adminiſtration, he may be ſued as executor de /n tort. So 
if he himſelf takes adminiſtration, he may afterwards be 


ſued as adminiſtrator or as executor de ſon tort ; for the 


goods which he adminiſtered before. 
So an executor de /on tort may be ſued,. though he delivers 


the goods to him who afterwards takes adminiſtration, R. 


Cro. El. 565. cont. where the adminiſtrator has adminiſtered 


to the value of thoſe goods. Vide paßt. No. 3. cont.” where 


he delivers the goods to the lawful adminiſtrator before the 
action; for then he may plead plene adminitravit. Per Holt. 
1 Salk. 313. 1 Com. Dig. 285, 6. 101032 ⁰ K 


8 2. Nö 
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2. Mo not. 


. * 

But it a man put an horſe of the inteſtate into his ſtable, 
that does not make him executor de /on tort, If he pay the 
funerals, or debts of the inteſtate, with his own money. If 
he give, or ſell the goods of the inteſtate to A. that does not 
make A. executor de ſon tort, Dub. Win. Ent. 341. 

So, if the owner of the houſe, where the inteſtate died, 
lock up his goods, until he can be diſcharged from them. 
| So, if he intermeddle only about the funeral. 2 

Or, claim a property in the goods; as, by gift of the 
— or as paraphernalia, c. or, by writ ad colligenda 


Yet in theſe caſes the defendant muſt ſhew the ſpecial 
matter. | 

So, if a man take goods out of the poſſeſſion of the lawful 
executor or adminiſtrator, it does not make him executor de 
ſon tort. Or, do not take them out of their poſſeſſion, if they 
have adminiſtered to the full value. Vide pal. No. 3. 

Or, if the adminiſtration was granted before his inter- 

meddling. 1 Com. Dig. 286. 


3. How he ſhall be charged. 


If a man adminiſter as executor de ſon tort, he is liable to 
the action of the lawful executor, or adminiſtrator. Or, 
the action of a creditor. And ſhall be charged as executor 

erally, in the writ, and count. | 

And if there be alſo a lawful executor, they may be joined 
in the ſuit, or ſued ſeverally. OF. Ex. 255. Qu. as to ſuing 
them ſeverally, for one and the ſame debt, or demand? 

Otherwiſe, if there be a lawful adminiſtrator; for he 
cannot be joined in a ſuit with an executor de ſon tort, Off. 

Ex. 255. | 
. 80, ft a creditor take adminiſtration, he may maintain 
debt, &c. for his money againſt him, who before his admi- 
niſtration was executor de ſon: tort, as well as treſpaſs, or 
trover for his goods. , _ | , 

If an executor de for: tori plead, ne unques executor, and 
it be found agaiuſt him, he ſhall be charged generally, as 
another executor (pleading ſuch plea,) with the whole debt 
de bonis propriis. ' | | 2 


( 225 ) 


If he plead plene 3 itravit, he ſhall be charged be- 
N the afſets, which came to his hands. And therefore, 
ſhall be allowed, if he pay debts to creditors. If he pay 
debts with his own money, he may retain goods of the 
inteſtate in his hands to the ſame value. 

So, if adminiſtration be granted, and the adminiſtrator 
adminiſters to the value of the goods, which the executor de 
ſon tort took before auminMtration granted, the executor de 
Lu- upon plene adminiſtravit ſhall be excuſed. R. Cro. 

Car. 88. 


If an executor de on tort takes admĩniſtration, all afts done 
by him, before, are good by relation. 

If A. diſpoſes of the goods to FB. for payment of funeral 
charges, and afterwards takes adminiſtration, he ſhall not 
have trouver againſt B for the goods. 

If an executor de ſon tort take a term for years of the in- 
teſtate; he ſhall be chargeable for waſte, and for the rent. 
And upon a judgment againſt him, the term ſhall be taken 
upon 2 fiers 

But of a term for years of a reverſion he cannot be poſ= 
ſefled, and a ſale by will be void. 

An executor de /on tort cannot retain for his own debt. 
Yet if he afterwards takes adminiſtration, be may ſhew it, 
and then retain for his own debt. Though he take admi= 
nitration pendente lite. 

By the fat. 43 El. c. 8. An executor de ſor tort by giſt 
&c, of an adminiſtrator, who had adminiſtration by covin, 
may retain for his own debt. 

The executor of an executor de fon tort, ſhall not be 
charged by the common law, but only in w 1 Com. 
Dig. 286, 9. 


A court of equity will not decree againſt an executor de 


ſon tort, without ſetting up an adminiſtrator. Bund. 6. 

If an action is brought againſt A. as executor, who pleads 
a retainer, and no aſſets ultra, and plaintiff replies, executor 
de fon tort ; A. rejoins, adminiſtration granted puir darrein 


continuance ; both pleas are conſiſtent and good. Andr. 328. 


Bust this is a very prolix method of pleading ; the uſual 

mode now is, if the defendant can get adminiſtration before 
the cauſe is tried, to plead plene adminifravit, produce the 
of adminiſtration, and prove his debt. 
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( 226 ) 


| Procedin and Plating in five, by and . an admini- 
5 l 2 or Executor. 8 


1. In an dau, 5 an Executor. 


In an Alon by an executor PI a thing, which he de- 
mands in right of his teſtator, he ought to name himſelf 
executor, otherwiſe the defendant may plead in abatement. 
And it is not ſuſdcient to name him executor in the alias 
diftus. 

If there are ſeveral executors all muſt j join in the action. 
Thoug h ſome do not prove the will, but refuſe before the 
3 Though one be within age. Though the execu- 
tor, who proves the will, takes adminiſtration during the 
minority of the executor, who i is within e and not N 
in the probate of the will. 

In all actions by an executor (as . the writ muſt 
be in the detinet only, though the duty accrued in his own 
time. As, if an executor brings debt againſt a leſſee for rent 

incurred-after his teſtator's death. Or for an eſcape on a 
recovery by himſelf as executor. Or for money due on a 
ſale by him of the goods. of the teſtator. So in all caſes 
where the money recovered is afets, it may be in the detinet. 
Let, in an action upon his own contract, it may be in 
the debet and detinet, though he is named executor. As, in 
debt for rent on ones own leaſe of land, which he had as 
executor. - * oy þ "$1 - 

In debt on at. 6. for not ſettin out tythes, 
where he had the rectory as executor. i 

And, if the action be in the debet and detinet, where it 
ſhould be in the detinet only, or e contra, it is ſubſtance. 
But now, it is aided after verdict by the fat. 16 C17 Car. 
2. c. 8. es Ann. c. 16. ann. 
ral demurrer. 
So, if the plaintiff omits profert i in Cur. of the letters teſta- 
mentary, it is bad, on a-ſpecial demurrer. Though it be 
on a ſcire faciat upon à judgment by the teſtator. 

But, in an action by an executor, for an eſcape out of 
execution, on a judgment by him, as executor, he need 
not; for this is a fort to him, though the damages recovered 


Are ee 


4 837 :) 


If. the plaintiff names himſelf executor or adminiſtrator, 
when the ſuit is in his own right, it will be but ſurpluſage, 
5 Com. Dig. 173, 4. 1 Vent. 119. eh: | | 
In a feire ſieri inquiry, on a judgment recovered by an ex- 
- ecutor, it is not neceſſary that it be alledged, that the teſta- 
tor is dead. Stra. 631. | 
If the executor of the ſurviving executor do not ſhew 


$ 


that the firſt executors proyed the will, it is bad; but it is 


aided after verdict. Stra. 716. Ld Raym. 1441... 


If executor brings action of debt in the debet and inet, 


inſtead of debet only, it is aided after judgment by confeſſi- 
on. By flat. 4 Ann. c. 16. Ld. Raym. 15 13. | 
An executor cannot add a count in his own right. Stra. 


1271. 1 Will. 171. 
2. In an Action againſt an Executor 


In an action againſt an executor, as an executor, he muſt 
be named executor. Th. D. J. 6. c. 11. 5 

Or, muſt be ſhewn to be an executor, for, if the declara- 
tion ſhews the defendant to be executor, though it does not 
name him executor in the. beginning, it is ſufficient. Semb. 
1 Sand. 112. wt 55 

If the defendant be executor, de ſon tort, he ſhall be 

named an executor generally; for there is no other form of 
writ or count. R. 5 Co. 31. a. | 

If an action be againſt ſeveral executors, and only one 
appears, the plaintiff may proceed and have judgment againſt 
all. R. 1 Salk, 312. ' _. f 7 

In an action againſt an executor, for a mere perſonal thing, 


as executor, the writ ſhall be in the detinet only. 1 Bulft. 


22. Reg. 139. 5. So, an action againſt an executor for rent 
due, part in the life of the teſtator, part in his own time, 
may be in the detinet only. R. Al. 76. acts 

So, debt for rent in the debet and detinet, when the rent 
is more than the value of the land, is bad ; for, if this ap- 
pears upon the plea, it ought to be in the detinet only. R. 
Pol. 133. But, if the duty accrues in the 'time of the exe- 


cutor, it ſhall be in the debet and detinet. Vide 5 Com. Dig. 


174. Various authorities. 
Yet, it may be in the detinet only. — 5 — 
So, if the action be againſt an executor, on a judgment 


de bonis propriis, it ſhall in the dels and detiver. So, in 
- En debt 


Q 2 
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debt againſt an executor, upon a ſuggeſtion of a devaſtauir. 

The plaintiff cannot have an action in detinet for part, and 

in debet and detinet for the reſidue. _ h 

In an action againſt an executor, the plaintiff need not al- 

ledge afſets, for it ſhall be intended. 

| 8, if it be againſt an executor of an heir, on a bond of 

his anceſtor. 5 Com. Dig. 174. wo 

in B. R. calling defendantexccatar in the declaration, is 
fulkicient, without a ſpecial averment. Stra. 781. L. Ray. 
7 1610. : 

8 I debt on bond, the plaintiff muſt ayer, that it is not 

paid by the teſtator's heirs, or that it is Kill due. I. 

Ray. 1546. | | 


3. Pleas to an Action by an Executor. 


If an action be brought by an executor, the defendant 
may plead in abatement, that the plaintiff is not executor. 
Or, another executor not named. 

So defendant may plead in bar, that ſhe had the goods as 
wife, for cloathing,, and that there are afſets ultre, 5 Com. 

174. | 
har A. adminiſtered before probaye, and gave or ſold the 
goods to him. Dub. Carth, 04. And I doubt if this is 
a good plea. IEF 


4. To an Actian againſt an Executor. 


In Abatement, Adminiſtrator, not Executor. 


| If an action is brought againſt one as executor, he may 
| plead in abatement, that he is adminiſtrator, and not execu- 
tor. In ſuch plea, he muft ſhew, that adminiſtration was 
well granted to him. And therefore, if the archbiſhop 
anted it, he muſt ſhew in what dioceſes the inteſtate had 
> notabilia, whereby it may appear that-it was in his pro- 
 _ vince 7 pr 

Baur this is no plea for an executor, of his own wrong, 

1 though he afterwards takes adminiſtration. 

1 So, he ſhall ſhew in what dioceſe the inteſtate died. And 
4 at what time adminiſtration was granted. And that he had 
| bong, notabilia to ſuch, value; for to ſay generally, is not 
ſufficient. | | | 

So, 
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as he thall ſhew that the archbiſhop had authority to 
grants for that there were bona netabilia, * Or tharthe 
iſhop had good authority. 

But the defendant need not traverſe, thou has that he 1 
miniſtered u for this more proper W other 


ide. 
Geeiss if be is led ab indmiuiftratory n that 


he is executor-to A. and not admimiſtrator, he muſt trayerſe 


abſque' hoc, that A. died inteſtate. In an action againſt one 
as executor, if he pleads he is not executor, but adminiſtra- 
tor, 6 3 
Lut. 10. . | 


5» Adminiſtration 10 a Stranger, and -not Ho him. 


So the defendant may , that adminiſtration was com- 
mitted to e and not to him. 5 Cm. Ax. 276. 1 


6. leere eue, eee. 380 


So, he mer plead in abatement, another ee not 


named. 
But he cannot plead another * _ himſelf as heir. 


R. 3. Lev. 304. 
of In Bar. 


Ne wngques  Executor, &c, 


- 
$ £ g 1 


gens to an 8 againſt one as executor, he may plead * 


bar, ae unguer executor. © 
Tat he renounced, and chat ts goods came PT ann, 
But an executor, who proves the will, though he does not 
orhet wife adminiſter, cannot pfcad ne wigue; extcutor. 


30, if there are two executors, and the one proves it in 


the name of both againſt the wilt of the other; yet he cati- 


not plead ne unguer executor, nor 1 al executor. 5 


Com. Dig. 175. cites K. cont. 27 H. B. 11. 
8o, an 1 e mall not plead, that the inteſtate 
Was outlawed, © N. Hut. 5 3. 


If a mat is adminiſtrator he cannot ſafely N ne oy | 
d. 1 


executor, though it was — node. 5 145, K 


Salk, 296. 
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If another be adminiſtrator, durante minore ætate of an ex- 
ecutor, to whom the defendant hath accounted, he cannot 
plead that fact, with a traverſe that he never adininiſtered 
alio modo: for che plea does not admit him ever chargeable 
as executor. R. Sav. 121. 5 Com. Dig. 175. 

To a plea of ne unques executor, the plaintiff may Taps 
that the defendant hath adminiſtered. Win. Ent. 341 
The replication generally is, that the defendant adminiſtered 
ae goods and chattels, 0 LA rc. as executor, Fc. and this is 
founded on the words of the plea, which are, that he never 
was executor, Wc, nor ever adminiſtered any goods or chattels, 
of, Wc as ſuch. 


1. Noneft Faftum. Non Aſſumpſit. 


So an executor may plead in bar, the ſame bar that his 
teſtator might have pleaded: As, Non gi factum teftator”. 
Non afſumpſit teflator, Fc. And if he ſays, Non eff faftum 
ſuum, it is good; for ſuum refers to the teſtator. 4 after 
verdict. Lat. 4 

So, non aſſumpſit enerally is for it ſhall be refer- 
red to the „ 2 I Lew . I Sid. 0. : 


* 2 Admini ifravit. 


So, an executor may plead in bar, plene adminiftravit. 

But, this is no plea if he is ſued in the debet and detinet. 
Otherwiſe, if ſued as executor, though e in ano- 
ther manner. Dub. 1 Salk. Us. : 

He may plead a ſpecial p, . adminiflravit, vis. a judg- 
ment, ſtatute, ſpecialty, K eg and no aſſets ultra. 
5 Com. Dig. 176. 

As to retainer, if his own debt be of an equal, or ſupe- 
rior degree, to that demanded, he may give it in evidence, 
under the plea of plene adminiſtravit. 

He may plead a judgment upon a ſimple contract. 80 a 

judgment againſt one only, where there are ſeveral executors. 
50 a judgment againſt himſelf as adminiſtrator for he need 
not plead in abatement, if it was a juſt debt. 'So, a ſpeci- 
alty before the day of payment. So judgment don fefa by 
him to a creditor upon ſuit, after the preſent action com- 


menced. 5 Com. Dig. 176. 3 
But 
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But an executor de ſen tort ſhall. not. plead. p: amen of of 
debts, though he ma 1 — it in evidence e 


niſtravit. Per Halli. any RS WILEY 
If an-executor | Vet = A 0 f. ele ws * 
the rent, and he is ſued for the. . in de debet and 2 0 
be may plead, that he has no, 4g, and that the lan is 0 
value, and pray judgment if he alt! li be charged! except in 
the detinet. 1 Salk. 297, 317. 8 


If an executor. pleads plene adminiftrovit, the} plai ag x may 
ff execution of aſſets, nm acciderint..... 6 Com. . 


he pleads plene F op ra preter. ſo much, which 
excceds the Ae in the declaration, the NY ſhall 


take judgment by confeſſion. R. Yelv. 138, Or reply 
aſſets, or ofſets ultra, & e. And. he. muſt alledge the V. * 
where the aflets are. * 

The plaintiff may .rep/y,.. wen the ſtatute, Ker. i Is." "burnt, 
That it was for performance of covenants, which, are not 
broken. "Or, DES the judgment, &c. was obtain ed.or can- 
tinued by fraud. - bY bi oY 

That the Batu was extended, and a pools ſued | 
accepted... And he may, by replication anſwer to 2 7 
or to every judgment pleaded. Or, ſay that only. ſo.much 
is due on all, the; judgments, and he has Ae, ultra. Or, 
that he paid ſo. much on one judgment, and ſo much on the 
1775 _ the judgments are. continued by fraud, though 
he ſpeaks of them jointly. 

Ves t a rejoinder, that the jvdgments are not continued by 


as, is baſs 5 for, it ought to ſays that they, any, eier of 


„Oc. 
be delendant! in bis gende, mull. not pies the in 
ducement, but the fraud. 
The plaintiff - may reply, that, he brought ang n, 
which abated, and he ſues ho. by Fourneys Accympts, ans 
that the cefengdan* had afets:at. the:time-of the 
ued. To 557 the defendant yught to, rejoin na Te He 
be day of the fi firft original. - =: 
If the ae replies, that the . judgment 5 28, by frau 
he may rel upon the fraud 5 ce 5 Or traverk e.the . 


matter. the p laintiff may... ſays. that the ju ep Was 


en after the "eſtator s death, Li "AE BV mud, 


| for ſuch judgwen t is void. 2 Sand. rn 
So the plaintiff may . bi NR: and Up 55 
Fraud, or rely on the, 1 * „Which is aud. Cam. 

: 


FS. 
$9 1 


> «'* 
-"s o 


Dig. 170, 7. tas 1 
; n 
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| r to he paid. Vu Atminifration, 
_ Div. 2 NIX fp 4 . 97 „ Us 

ene ruui a 
bes J e e Sena 


ee ore, it is 55 Or, that plene 
e 2 5 bY lt te bath nb goods," Oc. Or, 


Bar Be AB Yo 2. he day e #h the writ, 
5 A 22 25 R. n 


Ge without Eying, 
I 5 2 Ven bein che int Rate upon a 2 


demurrer. 2 Gro. 1.32, 
dies paint himſelf, Upon the Par. 8 '& g. W. J. c. 11. K 
Gy be or the Jag At — to beagi che exe- 
thi, 45 12 ; aa feff, and ſo wen be g pleaded. 
e N. 8 lach ud gal which were of 5 Eger, ar 
th 5 his death, is ood; for it ſhall not be intended 
at 


re come tõ Him, which the teſtaror had not at 
atliß And if it be fo, it "hall be fheww on the other 


ſite; "Chin. Dix. 75. (The plea müct marker reſpects, 


5 n che uſual form.] 
And, that he had bu pods: When he firſt: ine of the 
ont : is aner. Bid. [The laſt obfervation 
lies he | | 
Af the ru}. ERIE pfedds 1 judgment, ks muſt ſhew it 
bat court, and when dbtained. kf Teveral judgments, and 
5 we 60 pleaded, it vil be bail on a Teactat, dentivt- 


rer 
eg eterttor or urilniſtrncor fuffers rasen by de- 
| futt, he admits affets. So, if he does riot Nene ad- 
miniſtravit, Though the judgment be a inſt him, 99 
lite,” If be pleads totnty judgments, he Icmmjts aſfers for 
all. R. 1 Salk 312. ia 

I he pleads 4 udgmem for 1 7ool. for pricip itindiriter- 
eſt; and That he a enly 401. if the judgment Fs intereſt 
be has, the plaintiff Mall Boe judgwent; for affets ſhall be 
intended 5 the reſidue, is riot being erte; averred to 
the cot ary;: R. 2 Lev: 40; 

80, if he defendant pleads no affers, ultra, r. ir is not 
weltis fay, kbar he bal no aſſets, beſcder goods aubich are not 
ſufficient to: ſatisfy the judgments, ſtatutes, '&c, Fogel for 

no ſſſue cat be joined upon fuch uncertaint „ that he 
has no aſſets ira what wilt ſatisfy. So, 19 85 he fays, that he 
Pur no Lcd be 0 15 2 the value, and after lays, that he 
Far ud others 5 cared which are not Ie ; forthid 


is repugnant. 
4} * e But 
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Hut be buglit gut to fay, that he has not afſets, befides fo 
mace! nami 3 the wy 8 N to the judg- 
6 Kc. | 

Werthe ae the 8 form of pleadi ng, but though | 
2 ſum certain is named as the value, the pleader ſeldom, if 
ever, puts the true value, for no queſtion can ariſe upon that, 
but 1; n bak i of pffers, whether Gon fo bf ate more than 


em to fatisfy the jul Kc. pleaded. 
2 — tha af ys 60 e 72 goods bd to ſatisfy the udgments, 
c., for this — aning/l as ſuffrciemt fort the judg- 
1 — Kc. 


hen, if the pla 23 that one of th judy ments 
is HET TY; and the def demurs, it will be againſt the 
e For 5 a is falſiſied. ” 


2dr 10 the value my money re thee, 
15 19 4 * is good, e 1 of 40 506 
ent arged. And % ofſts be it amount- 


e gl. Wes the Jodgn ent was for res be good on 
2 demurrer. be alder goods whith @. not amount 
25 ot art not ſufficient, 5 5 1 — * 
J lene 55 ravit, if the defendant anedges * 
ment, he need not . 858 that it Was for 3 I debt. 805 x. 
he aeg 2 ſtatute acknowledged, he need not ſhe w that 
1 1 1977 4 true and juſt deb: br it may be for perform- 
ance 6f. covenants. 5 Com.” Dig. 178. eites R. 2 55. 8, 35: 
R. cont.” on Demurrer. 2 Crd.” 102. 
And. conceive the cantraty adjudication to de law. 
S0, I ne allſedges a debt due te the king. Cen. Dig. Pi. 
cites R. dont. 2 Lb. 182. m e e 
Tam ifietined to think chat determination i is right. The 
manier of, pleading Judgments, ſpecialties, Sc. as now 
alte, is to aver the ed be for a true and jalt debe. 
defendant pleads Teveri Judgments, he muy Conchade 
each with an ayerment, ox it may be more pr overly” at the 
conctufion of the whole: t Call. 312 
The'preſept made is to aver at the conckuſſon of che 
whole : it avoids prolixity. 8 Reeds 
tlie defendant pleads ſeveral judg nents} and no afſers 
ultra, If any jodgment de defective, t e phintiff thall have 
judgment.: as, if one of the judgments was againſt the teſ- 
tator and others, and it dees nat appear that the teſtator 
ſurvived, ſo that he might he ' chargeable. 7 N. 2 Saund. 56. 
R. 1 Salk. 312. 
It ſeems to me unneceſſary in pleading à judgment, to 
Aate or name all the defendants againſt whom the recovery 
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vi Pc 


+4 


it is not averred that the other has not paid. R. g Co. 2 a 
though 


198. a 


The faireſt way is to plead the judgment, and ſhew how 


much is due thereon. % „ 
To a ſpecial plene adminiſtrawr, if the plaintiff replies that 

the judgment was obtained, or continued, by fraud, it is 

| ſufficient to alledge generally that it was by covin, without 

= ſhewing the ſpecial matter. So, it: is ſufficient to ſay, it 

was by covin,of executor or admifiſttator only)), 
It is ſufficient-to, ſay that the recognizance, &c. was for 
payment of a leſs ſum, or for performance of covenants ge- 
nerally, and that, the. ſum is paid in ſatisfaction, or no'cove- 
venant broken, without, mentioning the time or, manner, 

And payment in ſatisfaction is ſuffigient, without ſaying that 
the conuzee- was ready, to acknowledge ſatisfach ion, Ac- 
ceptance in ſatisfaction is A ſufficient ground, to ſay, that 
the recognizance is continued by c n 

4 If the defendant pleads ſeyeral judgments, the plaintiff 
may reply to each ſeverally, or to all, or part, or one, at 
his election. If he replies to part, continued by fraud, he can- 
not reply to the others, aſſett uſtra; for this is admitted. 

If the plaintiff replies, obtained or continued by covin, the 1 
e traverſe, or pin iſſue thereon, 5 Cem, Dig. 

. Sia Sich ne 5 a ee or 
The preſent mode is to join iflue, in order to avoid pro- 

„E 01h on a9 9 
It an executor pleads plene adminiſtravit, and, after ;Nue, 


relicta verificatione, confeſſes, judgment, this 1s-,a, confeſhon 
of the debt, but not of aſſets. R. 1 Rol. gag. I. 25. Heb. 
| N 959. ½ 25% 


was in debt, where it ought to be in aſſumpſit. R. 1 Veni. 


„„ oor eng brad ts 2:5 th omar. 

If the plaintiff, replies aſter judgments pleaded, that he 
* prays execution when aſets fo ll come to the hands of defend- | 

ant, aſſets afterwards ſhall be in the firſt place applied to the — 


- 
judgments, K. 1 Salt. 312 ems! 
— 
* 1243 ions 218806212 „oe nen Bhs It l 
9 - 
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It muſt be ſo, for the plaintiff's prayer, by his replication, 
is, of aſſets, to come to the defendant's hands, after ſatisfac- 
tion of the judgments pleaded. 

If the plaintiff on a plene adminiſtravit. does not pray exe- 
cution, when aſſets ſhall happen, but joins iſſue that there 
are aſſets, and it is found againſt him, the judgment ſhall 
be, that the plaintiff take nothing, Wc. : 

If aſſets are found, though to a ſmall value, there ſhall be 
judgment for the whole debt, but the execution ſhall be 
only for the aſſets found. Vide 5 Com. Dig. 179. various 
authorities, pro and con. as to the execution. 

I am inclined to think that the executor pleading a falſe 
plea, within his own knowledge, the judgment is as to da- 
mages as well as coſts, de bonis teſtatoris, fr, c. f non de boni 

riis. 

If there be two aiming, and one 1s outlawed; and the 
other pleads plene ad avit, there ſhall be judgment 
againſt both for the deb . 40 for damages and cofts againſt 
him only who pleads. E. 1 Rol 928. J. 47. 930. J. 5. 80, 
if both plead, and it is found that one has, and the other has 
not aſſets, there ſhall be judgment againſt both. R. f Rol. 
929. J. 30. Otherwiſe, if they plead ſeverally by ſeveral 
attornies; for then he, who has not —_—_ ſhall be quit. 
R. 1 Rol. 929. J. 50. 

He may prong 1 without ſetting forth the con- 
ſideration of them. Stra. 47. 

An erroneous judgment is a good bar, if not fraudulent. 
Did. Per Eyre J. 

If an executor does not plead a judgment againſt his teſta- 
tor to the action, he ſhall not afterwards plead it to the ſeire 
Faciat. Stra. 732. 

Where a bond is forfeited i in the life-time of the teſtator, 
the penalty is the legal debt, and on iſſue what is due, muſt 
cover ſo much aflets ; but on a bond where the day of pay- 
ment is not come, the aſſets are covered only for the ſum in 
the condition. Stra. 1028. B. R. H. 219. 

If to debt on bond defendant pleads, that creditor by fim- 
ple contract, had obtained judgment againſt him in the ſhe- 
riff's court, in debt, as upon conceſſit ſolvere, according to 
the cuſtom of London, he muſt add, that the adminiſtrator 
is bound to pay it; 2s if due on obligation, and he muſt - 
ſhew that the contract was made within the city, or it will 
be bad. Andr. 340 

If plaintiff can only have judgment de bonis teflateris ; 
Plene _— Nravit is a good plea in covenant, though the 

breach 
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breach aſſigned is for non-payment of rent incurred in their 
own time. 1 Wil, 4. 2 
If executor, or adminiſtrator, ſuffers judgment by default, 
or confeſſion, and an action is brought on that judgment, 
ſuggeſting a devaſlauit, he cannot plead plene admimiſtrauit: 
and ſo if he dies, and the action is againſt his executor, or 
adminiſtrator. 1 Wil. 288. | 

An adminiſtrator, truſtee in inteſtate's marriage ſettle. 
ment, who covenanted to leave by will, or that his execu- 
tors, &c. thould pay 70ol. to truftees, to pay the intereſt to 
his wife for life, then to divide amang the children, and if 
none, as he ſhould direct, may plead plene adminifiravit, 
and give retainer in evidence, and plaintiff will be nonſuit- 
ed, and cannet have judgment of aſſets quando acciderint ; 
for if defendant dies, before the widow, and the co-truſtee, 
the money will be out of his hands, at her death. 3 Burr. 
I 380. | | WAN TH | 

After an order to plead ſuallly, he ma d judgment, 
conſeſſed on bond ſince NG rr 22 N 

further 


But after ſuch order, the court will not grant 
time, that another judgment may be perfected, that he may 
plead it. Barnet 333. 2 | 


10. | In an Action by an Adminiſtrator. 


In an action by an adminiſtrator, he ought to be named 
adminiſtrator. 55 
If there are ſeveral adminiſtrators, all muſt be jained. 
The plaintiff muſt ſhew by whom adminiſtration was 
granted, And the want of it will not be aided on a general 
* demurrer. _ ME | 

If it be granted by a peculiar; juriſdiction, he muſt fay at 

leaſt, 1 2 it belongs to grant, c. Or, the ordinary of 
that place. Yet, the omiſſion of, & whom it belongs, Wc, 
ſhall be aided after verdict. 5 Com. Dig. 180. | 

In due manner committed, imports it. R. upan Demurrer. 
16Salk, 40. "MY | | 
But if adminiſtration be alledged to be granted by an arch- 
biſhop, or biſhop, without more, it is ſutfcient, Or by an 
archdeacon; for he is aculut epi/copi, Or by the official or 
commiſſary of a biſhop. Or by the vicar general of a biſhop ; 


for this means his chancellor. . 

Yet, though a general allegation of grant of adminiſtration 
by an archbiſhop or biſhop is ſufficient in a declaration, or 
inducement to a traverſe, it is not ſufficient in a bar, or re- 
eee gg rnd Hcg plication, 


e 


plication, for that muſt ſhew how he has authority. 5 Com. 
Dig. 180. Vide ante. No. 4 

So it muſt appear when — was granted. 

Grant of adminiſtration of the goods which were cf the in- 
2 teftate at the time of his death is ſulſicient, without ſaying that 

it was granted after his death, for the other words im port it. 
If an adminiſtrator ſues in the debet and detinet, except on 

his own contract, it will be bad. 5 Com. Dig. 180. Vide 
ante, No. 1. 

If the plaintiff omits profert of letters of adminiſtration, 
in his declaration, it will be bad on a ſpecial demurrer. Nude 
ante, No. 1. 

But default of ſhewing by, whom adminiſtration was 


granted, ſhall be aided after a verdict, by the far. 16 & 17 


Car. 2. c. 8. 1 Salkł. 8. 
Or by plea of nm git factum, or other collateral matter. 
R. 1 Salk. 38. 

An adminiſtrator, durante minore ætate A. the executor, 
muſt alledge that A. is under the age of 17 years; for under 
21 is not ſufficient. 5 Com. Dig. 180. Vide Adminiſtration 
Do. FT. © 

And if he be adminiſtrator during the minority of ſeveral, 
he muſt alledge that all are under 17; for an averment that 
3 are, and nothing ſaid of the 4th, is not good. Dub. 5 Co. g. 

Dub. after verdict. 1 Sid. 185 R. 2 Fon. 48. 

The defendant may plead that the executor has attained 
his age ot 17 years. 

So, an adminiſtrator pendente lite, or during the abſence 
of A. muſt ſhew that A. is abſent, Dr. 

But an averment that 4. is within age generally, is ſuf- 
ficient after verdict. 

So without averment, if the defendant does not take ex- 
ception to it; but pleads in bar, it is good; for thereby he 


admits the plaintiff to be able to ſue him. And the judgment 


is not void in an action by an adminiſtrazor durante minore 
ætate of A. who is not an executor, but only intitled to ad- 
miniſtration, it is ſufficient, if he alledges that A: is under 
21 years; for in ſuch caſe the adminiltration does not de- 
termine at the age of 17 years. 5 Com. Dig. 180, 1. Vide 


Adminiſtrator, Div. IT. No. 6. 
An adminiſtrator ſhall bring an action on an aſſignment 


of a bail-bond made to him, as admuniſtyatory and not in 
his own name. Fort. 370. 


If 


- 
2 * 8 * 
0 —  ———— 
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If adminiſtrator-of an executor hath a verdict, judgment 
ſhall be arreſted, for there ſhould be adminiſtration de bonis 


non. Barnes 444. 
Il. In an Action againſt an Adminiſtrator. 


In an action againſt an adminiſtrator, it muſt be alledged 
that adminiſtration was granted to the defendant. But that 
it was granted in due form of law is ſufficient, without ſaying 
by whom it was granted. See infra, the loft caſe under this 
head. f | 

In an action againſt an adminiſtrator, if he pleads, ori- 
ginal purchaſed before adminiſtration granted, there is no 
occaſion to ſhew by whom it was granted; for the plaintiff 
by his action againſt him, admits him to be a legal admi- 
niſtrator. 

If an action be againſt an adminiſtrator during the mino- 
rity of another, the plaintiff need not alledge that the other 
is within 17 years, for a ſtranger cannot know when the 
defendant's authority determines, and if it be determined, 
the defendant ought to ſhew it. And therefore he may be 
charged by a ſtranger as adminiſtrator durante minore ætate 
if he continues in poſſeſſion after the executor attains 17 


years. 5 Com. Dig. 181. Vide Adminifration Div. VI. 


Or he may be charged upon the ſpecial matter. i Sid. 57. 
Naming a defendant adminiſtrator in the declaration is a 
ſufficient averment, without ſetting out that adminiſtration 


was committed to him. Barnes 159, 160. 


12. Pleas by an Adminiſtrator. 


In Abatement. 


To an action againſt an adminiſtrator, he may plead in 
abatement that he is no adminiſtrator, but executor. Vide 


ante, No. 4. 


So if he be ſued as adminiſtrator generally, who is admi- 
niſtrator during the minority of another. Lut. 20. Who ad- 
miniſtered about the funeral only. 37 H. 6. 28. a. 


Another adminiſtrator not named. | 
If he pleads that he adminiſtered in a ſpecial manner only, 


and traverſes the adminiſtration modo et forma, he muſt ſhew 
_ that 


it 


„ 
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that he did that which would be an act of adminiſtration. 


R. 7H. 6. 28. a. 
That the original i is teſted before the adminiſtration grant- 
ed. Lut. 8. 


13. Bar. 


An adminiſtrator may plead in bar, ne unques Adminiftre- | 
tor. Vide ante, No. 7. 

Plene adminiftravit general or {pecial. Jide ante, No. g. 

But if he pleads retainer, it is not ſufficient to ſay, that 
adminiſtration was committed, without ſaying that it was 
committed to him. R. 2 Fon. 23. 

The method now is, to plead plene admini , and give 
retainer in evidence. 

It is no plea in har that he is executor, not adminiſtrator. 
R. Skin. 365. 


14. Pleas to an Action by Adminiſtrator. 


To an action by an adminiſtrator the defendant may plead 
in abatement, that there is another co-adminiſtrator living 
not named. Vide ante, No. 2. 

But he cannot plead that another has the right to the ad- 
miniſtration. R. 1 Med. 231. | 

Or, in bar, that adminiſtration never was committed to 
the plaintiff. Han. Ent. 105. Cl. Af. 11 

And this, if it was committed by a biſhop or, peculiar 
when it does not belong to him. Vide Adminiftrator. Div. II. 
No. 5. 

86 that the inteſtate at his death reſided out of the 
dioceſe of the biſnop, who * the adminiſtration 1 Salk. 
J 780 that adminiſtration was granted to another. 1 Salk. 
38. 


15. Judgment againſt an Executor, or Adminiſtrator. 
— 


When de bonis propriis. 


In an action againſt an executor, or adminiſtrator, if the 
defendant pleads a matter in bar, which lies within his 
own knowledge, and is falſe, judgment ſhall be for the debt 
as well as for _—_ and colts de bonis teftatoris ſi, et fi non, 

Ttunc 
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lune de bonis proprits's As, if he pleads ne ungut exdouicr, and 
it is fouud againil him, or, ne ungues adminiſtrator. 

If an action be again divers executors, and one pleads 
ne unques executor, and the others plene adminiſtravit, and it 
is found againſt them, there ſhall be judgment againſt all 
de boni: * , Oc. et fe non, againſt him, who pleaded 
ne unques executor, de bonis propriis. 

In a ſcrre facias againſt an executor, if he pleads ne ungu 
executor, and it is found againſt him, the judgment ſhall not 
be for the debt de banis propriis, for the plaintiff demands 
execution de bonis teftatoris. 

If an executor or adminiſtrator pleads a releaſe to himſelf, 
and it is found againſt him, the judgment ſhall be for the 
whole / nan de bonts proprits. Or payment, or performance 
by himſelf. 

So in all caſes on the return of a devaſiavit againſt an exe- 
cutor, or adminiſtrator, there ſhall be judgment againſt him 
for the debt as well as damages and coſts, de bonis, teftatoris, 

fo, Ec. et fo non, de bonis proprits. Or upon a return that the 
goods are efloined. 

If there be judgment againſt huſband and wife executrix, 
and a return that the huſband waſted, it ſhall be de bonis ſes 
proprits. 

If a return that the wife waſted dum ola, it ſhall be de ther 
proprus of both. 

And if the firſt judgment was de bonis teflatoris fi, Wc. et 

i non, tunc dampna de bonis propriis againſt huſband and wife 
» Executrix, and afterwards a devaſiavit is ſound, the Judgment 
ſhall be againſt them de berit propras, 

If there be a devaſiavit by one executor only, the judgment 
ſhall be of his proper goods; for the executor ſhall not be 
charged for the wrong of his co-executor, 

Yet if a devaſtavit be charged againſt two executors, and 
found gwoad one, and nothing ſaid quoad the other, it is bad. 

Where an executor, or adminiſtrator is charged for his own 
proper act or default, the judgment ſhall be for the debt and 
damages de bonis tefluteris, ei ſi non, de bonis propriis : As, in 
detinue for a detainer after the teſtator's death. In debt for 
rent incurred after the dezth of the teſtator. In covenant for 
a breach after the death of the teſtator. Vide peſt. No. 16. 

It an executor acknowledges ſatisfaction upon a judgment 
to the teſtator, which is afterwards reverſed, there ſhall be 
reſtitution, / non, &. de bonis proprits. 


9 


TENT 


If che act or default of the executor or adminiſtrator is 
the foundation of the action, the judgment th Mall be de bonus 
propriis only: As, in aſſumpfit againſt an executor on his 
prömife upon R conſideration to pay the debt of the 
teſtator. „ 

2 covenant a RY. an a executor or nN OA Pl 
breach by him 3 a covenant in a ſcale, FAIch he Ih as 
b or adminiſtrator. © 

When the judgment is de bonis andre and upon a feri 
faciag, nulla bong 18 Hinz the execution {hall be by capias 
or elegit. 5, Com. Dig. 182, 3. 
| What ſhall be a deva auit, and how found. Fi ide Auni 
nitratian, Div. IX. Ne. 1, 2. 

If one executor pleads a good plea, the other a Bad one, 
8 ſhall be againſt one executor only. Stra. 20. N 

N udgment on yerdict is ſigned after teſtator's death, a 
ſecon n debt, on that judgment de bonus 1 7 where- 
upon 1125 and judgment affirmed ; a third ſuggeſting a 
7 — de bonis propriis, and a fourth f in debt 55 the 
Joſt, . Aar held to Bail; all is * Os 
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9. 7 — 7 16. When not. . «155% 

10 all — the action is againſt an executor or 

adminiſtrator, merely as executor ot: admüniſtrator; the 

debt ſhall be recovered only de bonis teftatoris, and the da- 

2 es, which are for the delay, de bonis teftatoris, « et fs non, 
5 /propros, Unleſs "the: executor) dr a or 

pede: a falle plea: As Riems adminiſtrovit, which is found 

againſt him. Vide ante, No. 15. 

So, if the breach be by the executor himſelf: As, if the 
teſtator covenants't0 pay 500. if he, or his executor, ſells 
the land, and the executor ſells it. Though the executor 
might be: charged as aſſi e, as well as enegutar. . 

Dix: 183. 8 5 2 Fr 5 

1 in coyenant againſt an executor, upon the teſtators 
deed, if the breach be alleged in nonfeaſanct by the executor 
himſelf, the judgment ſhall be de Bonis tor 50 tantum : 
As, for not repairing. Bid. Sed or not making 
offer of a preſentation. {bids Sed Yu. > 5 in debt upon 
a bond, for non-performance of coyenants, 

So, though the breach be for a voluntary neglect or act of 
the executor ; for the charge is founded PM the deed of 
* teſtator. Bid. Sed u. | 

Vol. II. R n "Tn 


I 

In all caſes where the plaintiff is delayed, though the 
demand be de bonis teftatoris ; yet the coſts or damages 
given for the delay ſhall be de bonis propriis, fi non, c. 
Did. Sed Du? © - ara | 

I have under this head, ſtated ſeveral caſes from Comync, 
but with queries, as I have great doubts about the law; I 
have omitted many, as being in my own opinion well con- 
vinced, they are not law. 2 n "4p - 
Ikff an action be brought againſt huſband and wife, as ex- 
ecutrix, or adminiſtratrix, x judgment ſhall be for da- 
mages and coſts, /i non, Qc. de bonis propriis of both. _ 
But if an executor or adminiſtrator, makes no delay or 
default, the coſts or damages as well as the debt, ſhall be 
de Bonis teſtatoris tantum: As, if he at the return of the 
ſummons acknowledges the action, and ſays that he has 
not aſſets, and it is ' ſo. If at the return of the ſum- 
mons he pleads, that he was always ready, and yet is. 
If the judgment be de bonis lars, fi, Ec. et fi non, 
tunc dampna, de bonis proprizs, the ſheriff may not. levy the 
damages de bonts teftatoris, if he cannot levy the whole debt 
alſo de bonis teftatoris ; for the damages in ſuch caſe'ſhall 
be of the goods of the executor. And if the ſheriff does 
otherwiſe, his return, and all proceedings thereon, will be 


PROCEEDING AND PLEADING, S IN ACTI 
ONS BY AND AGAINST AN ASSIGNEE. 


| 5 2 1. I. an Action by an Aigner. —— 5 


In an action by an aſſignee, the plaintiff muſt ſhew how 
aſſignee. If he ſues for rent upon a leaſe by another, he 
muſt ſhew a legal eſtate or title to it. R. Cro. El. 535. 
But if he ſhews an aſſignment, it is ſufficient, though 
he does not name himſelf aſſignee. R. 2 Cre. 240. R. 
Per 3. 7. Cro. El. 823. 3 2 
30, if an aſſignment be by huſband and wife, where 
they were ſeiſed to them and the heirs of the huſband, it 
is ſuthcieut to declare as aſſignee of the huſband; for the 
eſtate for the life of the wife is merged. R. Cro. Car. 


— 


285. Jen. 305. 2 E e 


_ 


— 


2. Ade ogainfl on Affignet. 


In debt for rent againſt the deviſee of the leſſee, the 
plaintiff muſt ſhew an entry by the aſſent of the executor, 
or virtute legationis. Cru. El. 535. | 
But, it is ſufficient to charge the defendant as aſſignee 
of B. to whom the leaſe: is made, by which he covenants 
to repair; though he be only executor, or adminiſtrator, 
n OS: R. Cans 519. 3 


PROCEEDING AND PLE ADING, &c. IN AC- 
TIONS BY AND AGAINST AN ATT ORNET. 


I think it neceſſary. Firſt to notice his privileges, before! 
enter into the forms of n.. | 


L What Provilige an Attorney War have. | 


An attorney, in reſpect of his attendance at the court, 
cannot be preſſed. R. Cro. Car. 11. Nor ſhall be be 
made conſtable. Cro. Car. 389, 585. Ney. 112. f. 
Brev. 160, 162. Though there be a cuſtom, that every 
inhabitant ſhall be choſen in his turn. R. Cre. Car. 389. 

Nor, ſhall he be elected to any other office, againſt his 
will. Cru. Car. 11. 585. As to the office. of overſeer of 
as poor. Or, churchwarden. To any office within a 

rough. 

3 be chotin collector of the n : 
within a manor, where it is copyhold; though it be 15 
of his tenure. 

So, he ſhall not be amerced for not doing his ſuit at the 
lord's court, when his attendance at Weſtminſter is required. 

80, he ſhall not be obliged to do watch and ward. 1 
Com. - 476, 7. 

per Jones, for he may do it by Auer 2 Ra, 
272. L = 

But, with ſubmiſſion, I think the cont. is not law. Sup- 
poſe he cannot find a deputy. Vide infra: | 

An attorney in B. R. or C. B. may practiſe in any in- 
ferior court, unleſs he be excluded by act of parliament. 
R. 1 Sid. 410. 


R 2 Or, 


* 


624 


Or, by charter, whereby the court is erected, as in the 
caſe of the Marſhalſea 

If an attorney be denied his privilege, he may have a 
writ of privilege. And the writ of privilege for a ſuit, 
ſhall have in it a ſuperſedes. And no procedendo ſhall be af- 
terwards granted, as , where the privilege was only 
in reſpect of a pri of wit. 

So, Tie he el to practiſe in a court, where dv re 
he may, he ſhall have an action den the caſe. 1 Com. 

4 
"it a rule Mich. 1654. An. attorney ſhall. not be 
allowed his privilege, if he has not attended his buſineſs 
for a year, except where he is hindered by ſickneſs. - Vide 
Ruler and Orders of C. B. ” Tx 

An attorney in London 1s exempted froth ſervirig in the 
militia, either by. himſelf or deputy. Stra. 1143. 

His privileges, (on a writ o privilege) ſhall not de dic 
cuſſed on afhdavits. Barnes 37. 

An attorney may retain money recovered by an execu- 
tor, to diſcharge money due for buſineſs done for teſtator. 
Semb. Barnes 38. 

Sed qu. de hoc, unleſs in proceedings. commenced in W 
tor's life· time, and continued by the executor ? 4 

An attorney ſhall have a writ of privilege not to ſerve. i in 

the (agent bands . Barnes 42. 


„Te Privilege of Suit. 


Se, he 8 to be ſued only in the court, 
where he is an attorney. And he ought alſo to fue in the 
ſame court. 

Hle ſhall have privilege in a ſuit in an inferior court un- 
der 51. In a ſuit by qui tam, &. 

And, if he ſues and lays the action in Middleſex, the 
verive ſhall not be change a, though the cauſe of action ariſe 
In another county; for h his attendance is required at W. 
minſter. Otherwiſe, if he waives Middltfes, wa . che 

action in London, or elſewhere. 
If an attorney ſue an attorney of another court, or a 
* of Oxford, Oe. the defendant ſhall not have his 
ege. 
Po an attorney be ſed, he need not find ſpecial ball 
If an attorney in C. B. be ſued in B. R. by which he is 


ſuppoſed to be in cube of the marſhal 5 yet he may 2 
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his privilege before he has allowed the juriſdiQtion. of B. N. 
for his being in 38 of the marſhal, is by conſtraint. 
Sed Vide cont. * 

But he ſhall A ;-M privilege, where the action is 
againſt him and his wife. Or, jointly againſt him, and 
other defendants. 1 Com. Dig. 477. 

Or by, or againſt him, as heir. Sem. = Fits. Dy. 24- 
a. cont. per 2 J. in marg. 

Or by, or againſt him, as executor, or adminiſtrator. 
Or, where K has abſented himſelf from his practice for a 
long time. Com. Dig. 478. 

Il believe A rule now is, that an attorney muſt have 
practiſed within twelve months, to be intitled to his privilege. 

He ſhall not have privilege, if he be ſued upon a cuſ- 
tomary action; as, upon the cuſtom of foreign attachment 
in Londen. Or, in a ſuit by the king; as, an indictment, 
or information. Or, where the king brings the action. 
Or, if ſued in the exchequer, as accomptant to the king. 
R. 9 Ed. 4. 53. b. 

Sed qu. de hoc, if he is not really an accomptant ? 

So, 10 may waive his privilege, if he pleaſes. 1 Com. Dig. 47 f. 

If he be fued elſewhere than in his own court, he may 

plead his privilege in abatement. 2 Bulf. 207. Lat. 195. 
65 Tho. Ent, 4. Br. 177. Bro. V. M. 496. 

"But | it ſhall not be owed upon motion, without plea. 
R. Salk. 544. 

If he pleads privilege as an attorney, he may produce his 
writ of privilege, or admiſſion upon record. And con- 
clude, prout patet per recordum, and then the defendant 
cannot be denied to be an attorney. R. Salk. 545. Skin. 542. 

Or, he may plead it without produging it, and then it 
may be denied. R, Salk. 545. 

Py. Suppoſe he pleads it, and produces his writ, or 
admiffion upon record, and concludes preut, &c. may not 
the plaintiff admit it, and 7 rp that he hath: not practiſed 
as an attorney in any of majeſty's courts, &c. for 
twelve months ? 

An action upon the caſe does not lie for zung 
another court, knowing that he had privilege. 42 

This is hard, and I ſhould have thought een. 22 
it not been for the above reſolution, as the defendant is 
really injured, being put to the trouble and expence of de- 
fending himſelf in a court where he ought not to be ſued, 
and, though he abate the _ he muſt pay his own coſts. bs 


EP ᷑ ͤ 
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If he waives his privilege, he cannot afterwards reſume 
it. And therefore, after iſſue, or plea in an action againſt 
him in an inferior court, he ſhall not have a writ of pri- 
vilege. Dy. 287. a, in marg. * | 
e reaſon js, he, by pleading, has admitted the court 
to have juriſdiction. | | 

If in ſuch caſe, a writ of privilege he awarded, a proce- 

dendo ſhall go. Dy. 287. 4. in marg. | 

Attorney of C. B. actually in cuſtody of the marſhal of 
B. R. ſhall not be ſuffered to plead his priyilege. Stra. 
191. This I conceive is law, | 
_. Plea of privilege as attorney in B,. R. received, after ap- 

earance and bail. Bunb, 113. | . 
An attorney ſhall not have privilege, if he ſues in right of 
his wife, or joins with her in the action. 2 L, Raym. 1398. 
If attorney of B. R,. ſues attorney of C. B. who pleads 
ivilege, the court will not determine on motion, whether 
rivilege takes away privilege. Stra. 837, 
If attorney ſues by original, he waives his privilege. 15, 

Attorney of C. B. muſt put in ſpecial bail in B. R. and 
plead his privilege, after. Stra, 864. 2 L. Raym. 1567. 
Attorney ſued, may change the uenue from any place to 
Middleſex. Stra. 1049. Andr, 381. 

In C. B. he cannot, Barnet 482. | 

May change the wenue, to the county of which he is 
clerk of aſſize. Bid. fa ; ; 

If attorney is plaintiff, whereyer he lays the venue, it 
ſhall not be changed. 16:9. | | & 

If plaintiff and defendant are both attornies, proceeding 
is by bill, not by attachment. Stra. 1141. 5 
Attorney of . R. arreſted by latitat, ſhall be diſcharged 
on common bail. Motion of courſe. 1 Wil/. 298. 

Attorney of C. B. arreſted by /atitat, muſt ſue out his 
writ of privilege there, and plead it in B. R. 1 Wau. 306. 

An attorney, defendant, cannot waive his privilege. 2 
Will. 42. | | eee 

Attorney may be ſued in his court, for any ſum, however 
ſmall, notwithſtanding ſtatute for recoyery of ſmall debts. 
Barnes, 159. Alſo Vide Gardner u. Jeſſop, 1 & 2 Will. 42. 
If a fixth clerk in chancery, pleads privilege, it is not 
enough to alledge, that he ſerves and intends to ſerve, &c. 
he muſt alledge that he is actually attendant on that duty. 
2 Wil. 238. he n . 

3 Hle 
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He muſt not alle 8 cuſtom, chat the chancellor and 
2 officers, &c. ſhall not be impleaded, but before the 
chancellor, in the court of chancery, for he cannot be im- 
pleaded before himſelf. Bid. 

If an attorney has left off practice, and is called efquire, 
he ſhall not be allowed privilege. 2 Will. 232. 

He has nos privilege againſt being ſued in the court of 
conſcience in London. 3 Burr. 1583. 

He has not privilege, If he does not ſue by attachment, 
and declare in perſon. Barnes, 479. 

If he ſues in perſon, he may lay his action (even i in af- 
fault) in Middleſex. Barnes, 479. 487. ; 

The action hall be retained in Ai iddlejex, though the 
attachment was not a teftatum out of Middleſex. Barnes, 493. 


3. For what Cauſes he ſhall Sue. 


An attorney upon a retainer may have an afſumpfit for kis 


fees. So, he may have action upon the caſe upon aſſumpft, 
where he ſolicits a cauſe in another court. So, if a ſolici- 


= or agent for another retain him, and promiſe him his 
fees, an aſſumpit lies againſt the ſolicitor, or agent 

So, an attorney may 3 debt for his fees. So, where 
he is only a ſolicitor in another court. And debt lies againſt 
the ſolicitor, or agent, who retained him. Yet debt lies 

againſt him, for whom he was retained. 1 Com. Dig. 478. 
3 _— the action of debt more eligible, for if judgment 
default, it is final, and the plaintiff may, in debt, 
often — & e the term, notwithſtanding ſham pleading, where 
he could not in afſumpſit, 

By the fat. 3 Fac. c. 7. All attornies and ſolicitors ſhall 
give a bill of charges with their hand and name, before 
1 charge their clients with any fees, or charges. — 

d to an action by an attorney, or ſolicitor, it - be 
N dae ſuch bill of charges, R 45. 
24 
87 the flat. 2 Geo. 2. c. 23. f 23. No attorney or Aoliei- 
tor of the courts at Weftminfler, Great Seſſions, or Coun- 
ties Palatine, ſhall commence an action for fees, &. until 
a month after a bill of fees delivered to the party, or left 
at his dwelling-houſe, in Engli/b, and ſubſcribed by ſuch 
attorney, or ſolicitor. | 
| If an attorney commences a ſuit for fees without conply- 
ing with the terms of the fat. he will be nonſuited, upon 


the general i ue only, being pleaded. 11 
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The fat. 3. Fac. c. 7. does not extend to an action by 
an attorney, upon a ſpecial promiſe. Or, upon an ih 
computaſſent ; where it does not appear to be for his fees only. 
R. Carth. 57. Nor, to an action for his fees, for remov- 
ing a cauſe out of an inferior court by habeas corpus. N. 
Carth. 147. Sed gu. de hoc? Happy? 5 
The ſame law, I conceive, applies to the Rat. 2. Geo. 2. 
juſt mentioned. N — 
When an attorney ſhall have an action for words, Vide | 


in Aftion upon the Caſe for Defamation. Div. IV. No. 24. 


4. Hu an Attorney ſhall ſue, 


It an attorney commences an action, as ſuch, the firſt 
proceſs is an attachment of privilege. Lui. 31. A decla- 
ration by an attorney ſhall be in proprid perſond. | 


But, if an attorney ſue by original, he ought to decfare 


in common form, and not upon his . privilege. Yet it is 


but form, and cured upon a general demurrer. : 
He may declare by bill, or upon original, at his election. 
1 Com. Dig. 479. 4 3-053 
_ To anadtion by an attorney for fees in an inferior court, 
the defendant cannot plead, that no bill was delivered under 
his hand, according to the fat. 3. Fac. c. 7. R. So. 96. 1 
Salt. 86. Cartb. 147. Vide. 2 Geo. c. 23. 23. | 
By the fat. 2 Geo. 2. c. 23. After a bill of fees deliver- 
ed, on application to the court, or a judge of the court, 


where the buſineſs, or the greateſt part thereof in value was 


done, by the party, or any other authorized, and his ſub- 
miſſion to pay what ſhall appear due on taxation, the bill 
ſnall be referred, without the money being brought into 
court. o | | | 

And ſuch bill may be referred, though no ſuit be depend- 
ing, &c. And no ſuit ſhall be, during ſuch reference, or 
taxation. And, if the attorney, or ſolicitor, or party 
chargeable, refuſe to attend the taxation, the officer may 
tax the bill, ex parte. nt Nee 

And if the party pay what is due on the taxation to the 
attorney, ſolicitor, or any other authoriſed who attends the 


taxation, or as the court ſhall direct, it ſhall be a full diſ- 


charge: And in default of payment, he ſhall be liable to an 


attachment, or ſuch other remedy at the election of the at- 
torney, or ſolicitor, as he was before liable to, 


And, 
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And, if the attorney, or /olicitor appear to be overpaid, he 
ſhall refund, &c, or be liable to an attachment, or other pro- 
ceeding at the election of the party, as he was before liable to. 
If the bill be taxed at a fixth part leſs that delivered, the 
attorney, or ſolicitor ſhall pay the coſts of the taxation; if 
not ſo, the court at diſcretion ſhall charge the attorney, or 
client, in regard to the reaſonableneſs, or unreaſonableneſs 
of the bill. | | . 
If attorney delivers his bill, and after his death it is taxed, 
and above a fixth part ſtruck off, yet his executor ſhall not 
ay coſts. Stra. 1056. Kathe 
By 12 Geo. 2. c. 13. f 5. Attorneys may write their bills 
of fees with the uſual abbreviations. 9 
And the flat. 2 Geo. 2. c. 23. does not extend to bills of 
fees between one attorney and another. 

In cafe of an executor of an attorney, teftator's bills need 
not be ſigned, nor are they liable to taxation by fat. 2 Gen. 
2. Andr. 276. Barnes, 119. 122. | 

Attornies and ſblicitors are intitled to a fatisfation'for 
their expences, out of the fund, whether in the way of ſuit 
or proſecution, in lunacy or bankruptcy. 2 Yezey, 407. 

If a client has his attorney's bill taxed, he ſubmits to pay, 
and cannot afterwards have an antecedent demand deducted 
out of it. 2 Vezey, 451, | | 

C. B. will not ſtay proceedings on motion, becauſe a bill 
is not delivered, it is not irregular, but illegal. Barnes 36, 

123, 243: | 3 
An e bill for conveyancing cannot be taxed. 
Barnes, 4. | 

After writ of enquiry executed, bill cannot be taxed, 
Barnes, 124. | | | 
Nor after bill is paid. Barnes, 46. Sed 2, For after 
bill delivered, attorney accepted of leſs than the amount of 
the bill, afterwards bill was taxed, and above five-fixths of 
the money accepted, (but leſs than five-ſixths of bill) being 
allowed, client pays coſts of taxation, and the ſurplus re- 
turned by attorney. Barnes, 28. 3 

Attornies, though of different courts, muſt ſue each other 
by bill. Barnes, 43: 4. | 
Attorney of C. B. may ſue attorney of B. R. for a debt 
bona fide, by attachment of privilege, and he ſhall not have 

rivilege. Barnes, 44. | | | 

He muſt be ſued in gui tam actions, by bill. Barnes, 48. 


Seven 


1 
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Seven pounds in 75/. being taken off, client ſhall pay 


coſts of taxation. Barnes, 118. 

Bill for buſineſs done in a court below, taxed there, and 
action brought for it in C. B. cannot be taxed by protho- 
notary. Barnes, 124. | | 

If attorney brings action within the month, the court 
will not "ap proceedings, for it may be pleaded. Barnes, 
123. Q It not given in evidence, on general iſſue? 

If there has been judgment and enquiry, they will ſet 
them aſide, on coſts, bringing money into court, general 
iſſue, and ſhort notice. Barnes, 243. 

A client cannot move for a bill, and for taxation, at one 
time; but firſt for a bill, and when delivered, for taxation. 
Barnet, 126, | 

If leſs than one- ſixth is deducted, attorney has not a rule 
for colts of taxation abſolutely, but to ſhew cauſe, for it is 
in the diſcretion of the court, Barnes, 147, 

Attachment of privilege againſt two; one does not ap- 
pear ; plaintiff appears and ſigns judgment, error brought, 
the joint attachment warrants proceedings. Barnes, 423. 
The attachment of privilege, is the commencement of 


the action, and the bill muſt be delivered a month before 
that. Barnes, 461, 


5 5. How an Attorney Ball be ſued. 


An attorney ſhall be ſued by bill original, and not by writ. 
Lut, 228. 233. Clifts Ent. 572. The bill muſt be filed, 
though there is a conſent to appear. Salk. 544. And the 
bill may be filed againſt him at any time within the term. 
Med. Ca. 175. But not after, or before, though it be up- 
on the gn day. Mod. Ca. 106. Salk. 544. 

If he is forejudged, he ſhall not be ſued by bill. Barnes 
41. If a ſecond forejudger is obtained, pending the firſt, 

it ſhall be ſet aſide; he muſt be ſued by original, Barnes, 


If plaintiff, an nk. ſues defendant, an attorney, by 
capias, proceedings ſhall be ſtaid, though defendant has had 
time to put in bail. Barnes, 53. © f 

If an attorney ſues an attorney by capiat, and defendant 
appears, proceedings ſhall not be ſet aſide, but he may plead 
privilege. Barnes, 424: | 


coy 


6. The 


G 


N 6. The Declaration, 


The declaration ought to be againſt him, here in court, 
and not in cuſtody of the marſbal 1 Mad. 10. 1 Sand. 28. 
Hle ſhall not give ſpecial bail. 1 Mad. 10. . 
If the declaration concludes, * and therefore brings ſuit”, 


inſtead of, “ and therefore he prays relief,“ it is good in 


B. R. though not in C. B. Ang. 247. 
7. Plea. 


To an action againſt him, an attorney oughs to plead 


within four days after the rule given. And a rule may be 
given the ſame term, if the bill was filed four days before 
the end of the term. Mod. Ca. 175, N 
But if filed only three days before the end of the term, 
he ſhall have four days to plead the next term after. Bid. 

The defendant, being an attorney, muſt plead in proper 
perſon. And if he appear in perſon and plead, and the en- 
try be, that he appeared at Niſi prius by attorney; it will be 
error. R. 2, Cro. 265. Yet being but a miſpriſion of the 
clerk, it may be 8 Bid. 

If being preſent he refuſe to appear, except by attorney, 
there ſhall be judgment againſt him, 1 Sid. 5 i. e. If he 
is an oſſicer of the court. | 

If an action be for a thing done without warrant, the de- 
fendant may plead quod retinuit, c. Aſbtoms Ent. 39. 


Quad non fuit informatus de reſponſa, Cl, A if. 290. 1 Bro. | 


Ent. 33, 4: 


Proceeding and Pleading, &c. 
In aftions, by and againſt a Corporation. 


I. In an Action by a Corporation. 


In an action by a corporation they ought to ſue by the 
name of incorporation. And may ſue by that name, though 
enabled to ſue by another name. And the chriſtian name 
of the mayor or head is not neceſſary. Though it be in 
ejectment on a demiſe by a corporation. | 


But a corporation may preſcribe to be incorporated by - 


one name, and to be impleaded by another. | Or may claim 
it by grant, 2 1 * 
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pear at che return of the proceſs. Or, if all the members of 
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A ſole corporation muſt always ſhow quo jure he is ſeized, 
And ſhall be named by his name of baptiſm. 

And if perſons are incorporated to the uſe of an hoſpital, 
they - muſt ſay, ſeiſed in right of their incorporation, not of 
their hoſpital. - 

But mayor and commonalty need not alledge ſeiſin in 


right of their incorporation; for the name imports an in- 


corporation. 5 Com. Dig. 169. 
2. In an Action ageinft a Corporation. 


If an action againſt a corporation, they muſt be ſued by 
the name of incorporation. And if it be an aggregate 
ration, it is not well to name the proper name of the 


But if it is a ſole corporation, the proper name may be 
mentioned. And ſo it muſt be in perſonal actions, where 
outlawry lies. 

If a corporation be miſnamed, it may be pleaded, but i it 
is only in abatement. So, it may be pleaded in abatement, 
if the name of the head be added and miſtaken. 

Or, if a corporation and another, are joined, for there is 
different proceſs againſt him. Though the perſon joined 
be a member of the corporation. 

Or in an action upon a ſpecialty, if the name varies from 


che ſpecialty. 


To miſnamer in a perſonal action, the plaintiff may ſay, 
known by one name or the other. 

Otherwiſe, in a real action, for he cannot hold the land 
but by his true name. 

He who pleads an act of corporation by one name, and 
aſterwards by * ought to ſhew how the name was 
altered. 

The proceſs againſt « an aggregate corporation is diſtreſs. 

But proceſs of outlawry does not lie againſt an aggregate 
corporation. And therefore treſpaſs does not lie againſt 
them, but only againſt particular perſons ; for a captas and 


exigent do not go. 
But in chancerys if 1 it has nothing whereby to be diſtrained, 


on a petition to the lords in parliament, it may be ordered, 
that if the corporation do not appear on a difiringas iſſued, 


the bill ſhall be taken pro confeſs. 
It is not ſuſſicient, if the particular perſons diſtraĩned ap- 


the 


| 
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the corporation appear in perſon. But the corporation muſt 
appear by an attorney, appointed under their common ſeal. 

In pleading, a mayor and commonalty may preſcribe, that 
they and their predeceſſors, &c. tho” the commonalty have 
no predeceffors., _ 

If a man makes conuſance as bailiff to a corporation, he 
need not ſhew how they were incorporated. If a man pleads 
an act by a corporation, he need not alledge a deed; for it 
ſhall be intended: as if he makes conuſance as bailif to a 


corporation. Tf he pleads a preſentation to a church by a 


corporation. A leaſe for life, without a deed, to make 
livery. A feoffment to them, without a deed to receive li- 
very. Entry for a forfeiture. Acceptance of rent, or of a 
man to be their tenant. . A fine levied, or deed inrolled, 


But if he juſtifies under a corporation, he ought to ſhew 


a deed. As an 22952 by command of dean and . 
5 Cem. Dig. . | 


PROCEEDING | AND 5 Ge. IN 
ACTIONS BY AND AGAINST AN HEIR. 


. Is on Afton by an Heir 


3 an con by an heir, who ſues upon a grant o or cove- 
nant to his anceſtor and his heirs, he muſt be named heir. 
Otherwiſe, if he ſues in his on right, tho' he comes to the 
right by deſcent: As in detinue of clantere which be claims 
as heir. Th. D. J. 3. c. 6. | 

Jo he muſt ſhew how heir. 1 Salt, 355. 

Debt by the heir or ſucceſſor ſhall be in the dehet . de- 
tinet. 47 Ed. 3. 23. 5. | 


2. In an Action againſt an Heir. SSL =D 


#S & *. % 


55 an action a 7 5 an heir, the defendant muſt be named 


in the writ. Reg. 140. 0. 
And, if it be againſt the heir of an heir, the plaintiff muſt 


ſhew how heir ſpecially, for againſt him as heir generally to 
A. if he pleads that he has riens per diſcent from A. it ſhall 
be found for the defendant» N. Cro. Car. 151. a 


ſhcient.if he is ſo named in the count, tho” | 
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II it be againſt an heir in gavel- bind, it ſhall be againſt all 
the ſons together. Bro. R. 195. Bend. pl. * 


. & M. c. 14. An action may be 
brought againſt the heir, and deviſee of the land jointly. 


Vide Clift. 243. 


So in an action againſt an heir, on the bond, &c. of his 
anceſtor, the plaintiff muſt ſhew that the heir was bound. 
So, in an action upon an afſump/it to pay the debt of his an- 
ceſtor. R. 2. Sand. 136. R. cont. 1 Sid. 31. If the heir 
was not liable, his promiſe might be conſidered as void. 

And the omiſſion ſhall not be aided after verdict. R. 2 
Sand. 136. Ray. 128. 1 Vent. 159. But it may be amend- 
ed. Lut. 508. 

Debt againſt an heir on the bond of his anceſtor ſhall be 
in the debet and detinet. 5 Com. Dig. 185. Various au- 
thorities. 

And, if the heir receive ſufficient out of the land, and dic 
before recovery againſt him, debt lies againſt his executor. 
Semb. Dy. 344 6. And there is no need to ſhew in the 
declaration, that the heir had aſſets, for it ſhall be intended 
prima facie. Bid. Vide 3 W. & M. c. 14. 

But in an action againſt an heir, it is ſufficient that he 


be named heir to him who was laſt ſeiſed. 


So if A. tenant for life, remainder to his eldeſt ſon in tail, 
remainder to A. in fee, dies, and the eldeft ſon enters ind 
afterwards dies without iſſue, debt lies againſt the younger 


ſon, as heir to A. without naming his elder "rw 


So the plaintiff need not ſhew how the defendant is heir; 
for it does not lie within his knowledge. 

The omiſſion of debet ſhall be aided after verdict. P Com. 
Dig. 185. 


3. Pleas By an Heir. 


If an action againſt an heir in the place of his anceſtor, 
if he is within age, he may pray that the pard/ may demur 
till his full age. [In other words that the plea or ſuit may 
remain, or ſtand ſtill.] CI. Af. 401. Vide Infant, Div. IV. 
No. 1. 

So in debt e heirs in gavel- kind, if one be within 
age. A. Ent. 241. Bro. R. 195. Or againſt parecners. 
3 Co. 13. &. 

But, if all are outlawed, and the others are pardoned, 
but not the infant, the paral ſhall not demur for the nonage 
of the infant. | 

At 
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At the full age of the infant (where the parol demurs,) 
there ſhall be a re-ſummons againſt all the co-heirs. 

The heir cannot plead that the executor, or adminiſtrator 
hath aſſets. Or, that there is an executor or adminiſtrator ; 
for the obligee may ſue one or the other. Or, that there is 
another action depending againſt him as executor. ' 5 Com. 
Dig. 185. cites as to the laſt point, R. 3 Lev. 303, 4. Sed 

de hoc? This was not an unanimous judgment. | 

Or, that the plaintiff hath recovered part againſt the exe- 
cutor, or adminiſtrator. Semb. 3 Lev. 304- 

The ſafeſt way for the heir is to confeſs the N and 
ſhew the certainty of the aſſets deſcended to him. | 
440. a. Or, if he has no aſſets to plead riens Pi Gent 
On if he has only a reverſion after an eſtate-tail; for he 

ay plead generally, nothing by deſcent. So he may plead, 
— ing but a rever, * after an eſtate for life or years. Or, 
except ſuch lands and alſo a reverſion. 
2 he cannot plead a recovery of dower by a decree in 


N may plead a releaſe to himſelf. Or, a releaſe to 
the executor or adminiſtrator of the obligor. Or a bond by 
the executor or adminiſtrator for the ſame debt. Or retainer 
for his own debt. 5 Com. Dig. 185, 6. 2. as to the laſt 
point. 2 Per. 62. 

If the heir confeſſes afſets, he ought alſo to confeſs the 
action. Semb. Lut. 444. 

If he has a reverſion, that the leſſee entered, and the 
reverſion deſcended. Dub. Lit. 444. 

And he cannot pray a delay of execution during the term. 
R. 1 Salk. 355. 

An heir may plead that he has paid debts to more than 
the value of the lands deſcended to him. R. on Demurrer. 
In C. B. Buckley v. Nightingale. M. 12 Geo. Stra. 665. 


4. Replication. 

To riens per diſcent the plaintiff may reply, aſſets defernded. 
Aſt. Ent. 240. Dy. 344. b. Bro. R. 195. Or. a writ 
purchaſed by Fourney's Accompti, and that he had aſſets at 
the purchaſe of the firſt writ. Lut. 290. S. 

So, if he pleads riens per diſcent oi: a reverſior1 after an 
etate-tail, the plantiff may ſay, that aſſets deſcende 


rally; for preter, is idle, and the plaintiff ſhall deer 0 
the material part only. R. 2 Mod-50. - 


it 2x0 31 


So, by the fat. 3 © 4 N. & M. c. 14. the plaintiff 
may reply, that the defendant had aſſets by deſcent before 
the original purchaſed. _ | n 

After riens per diſcent pleaded, the plaintiff may pray exe- 
cution of aſſets cum acciderint. Or if riens per aiſcent preter, 
he may pray execution of aſſets confeſſed. Or reply that the 
defendant had aſſets w/tra. And if he reply aſſets ultra he 
may waive it, and pray judgment of ailets confeſſed. So of 
a reverſion cum acciderit, 5 Com. Dig. 186. 1 Rel. 57. 

And now by the fat. 3 & 4 M. & M. c. 14. that he had 
aſſets before the original purchaſed, or bill filed, and if it 
be found ſo, tho' the heir has aliened, the plaintiff ſhall 
recover againſt him, to the value of the fale, tho' the alie- 
nation made Bona fide ſhall be in force. 2 | 

It need not ſay to the value of the debt; for the value is 
not material. Serb. 5 Mod. 123. 


5. Judgment againſt an Heir. > 


If the heir confeſſes the action, and ſhews the certainty 
of aſſets, he ſhall not be charged in perſon, goods, or other 
land, except what he had by deſcent from his anceſtor. 
If he pleads, rient præter a reverſion, the plaintiff may 
take judgment for debt and damages, of the reverfon aforeſaid 
re a 263 1d 2:34 I | 

But if the heir pleads a falſe plea, which-he knows of his 
own knowledge to be falſe, there ſhall be judgment againſt 
him generally, and execution. of his own proper lands and 
goods, and againſt his body by 778 ad ſatisfaciendum, like 
as for his own proper debt. So, if he pleads riens per diſcent, 
and it is found againſt him. So, if he pleads payment by 
his anceſtor, and it is found againſt him. 5 Cam. Dig. 186, 
As to laſt point R. per 3 J. Dolo. cont. Sho. 78. #ide infra. 

Or payment by another bond. Tho! the aſſets found are 
ſmall, and not to the value of the debt. 

So, if the plaintiff ſhews to the court, that the defen- 
dant has received from the death of his anceſtor, before the 
original” ſued, aſſets out of the profit of land which deſcend- 
ed, and the defendant does not deny it. 

Vide / fat. 3 & 4 V. & M. c. 14. Sect. antepenult. 

Or, cm judgment by confeſſion, if he does not ſhew the 
certainty of the aſſets. Jide fat. z & 4 V. & M. c. 14. 
80, if judgment be againſt the heir upon demurrer. P.. 
Com. 440% b. Per flat. 3 & 4 W. & MH. c. 14. 


Or, 
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| Or, b any other means, except confeſſion and ſhewing _ 
the bb Fam of the aſſets. PL Com. 440. 4. i 
By the fat. 3 & 4 W. & M. c. 14. a deviſee of land who 
is, ſuable with the heir thy Ratute, ſhall be liable for a 
falſe plea by him fee in the ſame manner; as the Heir 
ſhould 85 been for a falſe Ne or not confeſhng the. aſſets 5 
deſcended. 
"But if there be judgment againſt the heir upon, 2 fue, 
plea, as for his Ee, deb debt, it { I be one of a. PATE 
all his lands. 87. 
So, in 2 againſt an beir, for WEE charged. OY 
tertenant. Cro. Car. 296, 3 
Wer the plaintiff ſhall b hore Ba cen to take. judgtnege. 
gon him, as for his proper debt of the mo or to 
judgment of all thedands, which: he has oy ad 
Un. 88. 2 Rol. 71. 1. ut & J. 10. D. Pegb. 155. 
et tif he takes judgment forthe lands, which deſcended, 
it will be error, if it does not appear to be by, glaintiff . 
ſent. K. 2 Rol. 71. 1, 20. 7 
Though it is found by the jury, who find the iſe, o by 
writ of * that he has ands by Wo © 


[2 


71. % 30. 
"Yom in a Fire . u 2 judgment, 6 or 1 izance, 
againſt an heir, if he i os a falſe I 4 0 ſhall, 
. againſt 152 for aſſets which Dy. 81. 4% 
arg. R Carth. 93 Vd, pe 1 


In debt 107150 2 TS. upon a Tae 0 rely Fg who 
pleads nen 9ſt fafum, and it is found the judgment 
ſhall be only for aſſets which deſcended ; or it was not 
falſe in his own knowledge. R. Cre. Car. 4 437.7 

. So by the fat, 29 Car. 3. c. 3. (which makes truſt in 
fee· ſimple, and alſo an eſtate pur autre vie, Which comes to 
the heir as a ſpecial occupant, aſſets in the hands of the 
heit,) no heir, who becomes - chargeable by that act, ſhall 
by reaſon of any kind of plea, confelſion, or night dedire, A 
be chargeable to pay out of his own eſtate. 

So by the fat. 3 SA M. 6. 14. If the 2 
pleads riens per diſœnt the day of the original or bill filed, 
the plaintiff may reply aſſets, before the original ; and if it is 
found for the plaintiff, the jury ſhall inquire of the value 
of the lands deſcended, and thereupon Judgment and exe- 
cution ſhall be awarded. 


W. n. 8 4 Ew 
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6 Execution. 


eee man be coke the heir for the whole of the 
land deſcended. And, if land deſcends to the eldeſt ſon, 
and other land, being of the nature of Borowgh Engli 2 
deſcends to che youngeſt, the whole ſhall be taken in 
etecution. 

© So, if land deſcends as well on the part of the mother 
as on the part of the father, the whole ſhall be taken. 
5 Com. Dig. 188. As to the laſt. 3 Co. 14. a. Jon. 88. 

_ So, if land deſcends to parceners,'the whole ſhall be taken. 
5 Com. Dig. 188. 80, i land of the nature of gavellind 
deſcends. © Jen. 88. 

And if execution be ſued againſt one ſon or daughter only, 

it may be avoided by ſcire facias, or audita querela ; for all 

the heirs t to be contributory. 3 Co. 13. 

If there” be an action againſt an heir by A. and after- 
wards another action by B. who has jud ** firſt, he ſhall 
have rr rior to 14. though he obexin judgment af- 


terwards. 1 Mod. 253. 
If there be an action againſt an heir, * judgment "ET 


on, the execution ſhall be of the land in his — which 
deſcended, though he has paid to other creditors. to the 
value of the land, in his hands. Keilw. 63- '6, For he 
ought to have pleaded the payment. | 
ut if there be judgment againſt the anceſtor, who after- 
wards aliens part, Ind dies, and execution be ſued againſt 
the heir only, it is well; for he ſhall not have contribution 
againſt the alienee. R. 3 Co. 12. b. | 
1 | So, if there be judgment againſt an heir on ni dicit, the 
plaintiff ſhall not have a capias ad ſatisfaciendum againſt him; 
ö bor it fs not his proper debt: Dy. 81. a. R. cont, Cre. El. 
692. 80, if judgment be againſt him, on, non ſum informa- 
tus. Dy. 81 a. in marg. 
What lands are affets in the hands of the heir. Vid 
1 Qn. Os Tit. A bett. (A.) a 2 


* 
. 
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PROCEEDING and PLEADING, Se, in Ae. 
TIONS by and againſt HUSBAND and WIFE. 


I In what Aftion Hiſbarid and Wife ought to join.” 


In all actions real for the lands of the wife, the huſband 
and wife ought to join. 80, in a right of wart. 

5 80, in actions perſonal, for a choſe in action, due fo the 
wife before coyerture, they ought to join : As, in debt upon 
a bond, or ſpecialty made to the wife before coverture. 

So, debt for rent, upon à leaſe for years due before the 
.coyerture. - Or, upon a leaſe for life. - _ --. wha 


— 


So, in an avowry for rent upon a leaſe for life, or years, 


before coverture. | 3 2 
80, in debt for rent upon a leaſe at will by the wife, 
„ ccc ((( 
So, in trauer, upon a converſion of the goods of the wife, 
before coverture. In aſumgſit, upon a promile to the wife 
before. coverture. Or, for the labour of the wife dum fola. 
In an action upon the caſe, for ſtopping a way to the 
wife's cloſe, before marriage. ig Anon . 


30, in debt for arrearages upon an account, found be- 


e 
ceiver of the wife. Aae r 
o they ought to join in actions, which ariſe during the 
coverture, if the wife might have an action For the re 


cauſe, if ſhe ſurvive... As, in detinue of. charters of the 


_ wife's. inheritance. In trover, for a deed. of rent-charge 


granted to the wife dum ſola, 2 it was Joſt after 


coverture. In an action upon the flat. 8 H. G. c. g. for a 


foroible entry, or detainer;,. In covenant as aſſignees of B. 

upon a covenant to make affurance to B. 4 

1 Rel. 348. J. 25. Jon. 4 % on oo aa 
Or, upon other covenant as aſſignees, where the aſſign- 

ment is to bot. 12 13 c 


So the huſband and wiſe ought to join in waſte, upon 


a leaſe for years by the huſband and wife, ſeiſed in right 
of his wife „ „„ " 


$0 for a perſonal wrong te the, wiſe, the huſband and 
wife, ought to join: As, for a. hatte ok the wife. - On 


falſe impriſonment of * with ” | of 351" 7 B's THT h hk 
Though a thing be added by way of aggravation, whic 
goes only to the damage 77 huſband: As, if it be 


is heirs and ofſigns. 


That 


* 


2. 
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eſs . huſband remained undone. 1 Com. 


That the b 


5.5 575. for the A . 1 Salk 119. 


ut with due ſubmiſſion, nothing to the actual dama 


of the huſband ought to be alledged, or if alledged, it ought 


not to be proved; ſuch as tearing the cloaths, or expences 
in curing of wounds, nurſing, &c. becauſe if the huſband 
. chooſes to ſue for that, he ought to ſue alone, the damage 
being to him only; and where ſuch matters are ſtated in a 
* at the ſuit of huſband and wife, the jury ought 
to find their verdict for the battery of the wiſe only: 
© Huſband and wife ought to join in an action on the 
—_— for 2 ag the wife. Jon. 440. Fide 
» 10. , q 
1 a in an action for a thing due to the wife in 2 er, 
they ought to join: as, if they ſue for a debt, Ke. to the 
vil e, as executrix, or adminiſtratrix. 
© So, if a debt to the wife's teſtator be paid to A. b the 
wife, without an expreſs direction of the huſband, they 
- ought to join in an action againſt A. and the huſband alone 
cannot ſue for money received to his uſe. R. 1 Sa/b. 382. 
If it be referred to a maſter in Chancery to take an account 
-of what is due to huſband and wife, who reports the ſum 
due, and appoints it to be paid to the huſband, and the de- 
fendant is committed for von- payment, and eſcapes; the 
huſband and wife may join in an action againſt the War- 
den. Str. 726. | 
In treſpaſs, for treading down the graſs of the inheritance 


| of the wife. Bunb. 277. 


If feme covert hath a mill, and one agrees wh besen 


| and wife to, grind all his corn at this mill, under penalty 


to be paid by offender to offended; they muſt j Join, for the 
ation Jo furvive to her. 1 Wil. Sage 

The huſbands ſhould be joined 3 in an action, to att the 
Tight and intereſt of their wives, as the dippers at ' Tunbridge- 
wells, againſt one wee diſturds chem i in their TIT 
2 Will. 414. 

If a woman ſues or is ſued alone, whih ſhes covert, or 
a hnſband, when the wife ought t to join or be Joined, the 
writ ſhall tte 55 
In an action by huſband and ils it is ak if the huſ- 
band and wife appear in proper perſon; for though the huſ- 
band has no privilege when his wife is Joined, 5 any one 
may ſue in perſon. R. Cro. Fl. 537. 
If huſband and wife, ſeiſed for their kes, and to the keirs 


of the huſband, alledge a i in both; for though 
ö | * | ſte 
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the has only for life, ſhe was ſeiſed jointly with her huſband 


who had the fee. R. Cro. El. 112. 
So, in afſumpft by huſband and wife as adminiſtratrix, 


the declaration may ſay, that the money was had and re- 
aforeſaid huſband and wife as ad- | 


ceived to the uſe of t 
miniſtratriz.' R. 4 Med. 3760. 

30, it is ſufficient to ſay, to anſwer to hu ſbamd and wits, 
40 whom adminiſtration was „ for, to whom refers to 
the wife, who was laſt named; RN. Lots 212. 

If the declaration all d — ght of the wife, it 

_ ought to alledge, that both are ſeiſed (and not the huſband 
only) in right of the wife. And if the ſeiſin is for the life 


of the wife, up; Hp. el r imucr ne wit, 


is alive. 5 55 
But a declaration by the huſband ok wite, i is not 


if it alledges, that the huſband and wife, were of 8 


the goods, &c. in rover. Semb. 1 Salk. 114. 
Soy if in treſpaſs it alledges battery of both, for the wife 
ought not to be 3 a battery of the huſband: 1 Ret. 
782. J. 10. 

But, upon nof guilty pleaded, you may give in $77 2k 
the battery of the wife, and the jury may find damages for 
that battery, and the defendantnot guilty, „as to the battery 
on the huſband, and nq evidence ought to be given of it. 

If in breach it be alledged, that he did not execute to the 
wife whilſt ſole, nor to the huſband and wife ſince marriage, 
without ſaying, or to either of them, is bad. R Tat. 415. 
So, if in egal, ee RA need not 
oin, it is alled A their dama a for mo 
= by huſband and wife to- — If, in rover 
the converſion is alledged to their damage. 
| Yet, in treſpaſs, quare clauſum fene, and their 2 
thereof coming, &c. is good; for as they — 
clauſum fregit, ſo they may in che profits 


So, where the action furvives, they may declare to their 


damage. 
So, in treſpaſs by huſband and wife for the battery of 


the wiſe, and other wrongs to them did, is good. 


A defect in a declaration by huſband 1 
. "As to che laſt | 


aided by verdict. ert Dags 167, 8 
ide Action, Div. VT. f 

In action for a demand not aceruing to the wife, 4211 
wife only taken in execution for colts, ſhall be diſcharged. 


* deg 11 * 
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I In what the Hiyband foul for alone.” 


£ Where the * canriot have; an Aion for the fs ate, 
if ſhe ſurvive. her huſband the action ſhall be err huſband 


alone. As, in an indebitatus afſumpfit for the labour, &c. of 


the wife during the coverture, In an indebitatu: e e f 


upon any promiſe to the wife after coverture. Yide pot. 
Div. III. In an aſſumpſit to the huſband, in eonſideration 
of forbearance, &C. to pay a debt due to the wife before 


the coverture. Vide infra. 


So, in an action upon the caſe for diſturbing l his 
common, which he has i in right of his whe. Vide pot 


Dov. HS :: 


In action upon the caſe for words ſpoken of the wife; by 
which the huſband has ſpecial damage. In an action upon 
the caſe for a battery of the wife, whereby he loſt her fel- 
lowſhip and aſſiſtance. Or, for carrying away the wite, 
whereby, &c. 

In debt 'upon a bond made to' the wife after coverture. 
Vide. poft. Div. III. 

- In coyenant to huſband aa; wile by indenture between 
them of the one part, and A. of the other part; and may 
declare upon a covenant to himſelf. 

So, in treſpaſs, for a treſpaſs done upon his wiſe's land, 
during the coverture, 1 Com. Dig. 576. s 
In the laſt caſe, treſpaſs is a pgſeſory action, and it does 
not ſignify to whom the land belongs. 

In treſpaſs for taking charters of his wife's eg, 
1 Rol. 247. J. 32. 

In an action upon the flat, 5 K. 2. . 1. c. 8. Vide poſt. 


Div. III. 


In trover, &c. for tithes ſevered from the nine parts, 
which belong to the wife's rectory. Fon. 325, 

So, in a quare inpedit, upon an avoidance during the co- 
yerture. 5 

So, in debt for rent, upon a leaſe by the huſband and 
wife after the term expires. 80, in debt, for rent incurred 


during the coyerture, upon a demiſe by the huſband of land, 
which he has in right of his wife, though the term continues. 


Vide poſi. Div. III. So, if the demiſe was by the huſband 

and wife. So, if the reverſion after a leaſe made, Was 

Ro” to huſband and wife. — — 
O, 
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So, an a//u lies by the huſband alone, upon a pro- 
mile to r eee of forbearance, to — a debe 
due to his wife as executrix. | 1 | 
In an action upon the caſe for malicioufly indicting huſ- 

band and wife; for the wife ought not to join for indict- 
ing her huſband. 1 Cam. Dig. 576,7. | 
In treſpaſs by the huſband for breaking and entering his 
houſe, and beating his wife; the breaking and entering the 
houſe, is the cauſe of action, and the beating the wife is 
well joined in the declaration to aggravate (119 N Stra. 61. 

In treſpaſs by huſband, for entering his houſe, and keep- 
ing him out, and taking his goods to the value, &c. and for 
that he aſſaulted and beat his wife, and took her goods to 
the value, c. ad dam. 100. and 1004. damages given, held 

good... wt. 3). „ „ „ 

The huſband may ſue alone for the malicious proſecution 
of his wife, whereby they both were ſcandalized, and he 
put to expence. Stra. 977. B. R. H. 54. > 


EI. In what the Huſband may fue alone, or join with 


his wife 5 
In actions for a profit incurred during the coverture, to 
the huſband in right of his wife, the huſband may ſue alone, 
or join with his wife. E 2 
An avowry for rent of land, which the huſband has in 
right of his wife, incurred during the coverture, may be by 
the huſband and wife. Or, it may be by the huſband alone. 
So covenant againſt a leſſee for years, for not repair- 
ing during the coverture, where the reverſion is granted 
to huſband and wife, may be by the huſband alone. Or, 
by the huſband and wife. 1 Com. Dig. 57 7. 
| So, an action upon the caſe for cutting down trees, the 
lops of which were reſerved to the wife for her life, may be 
by the huſband alone. Semb. Cro. Car. 438. Vide infra. 
Or, by the huſband and wife. Bid. per 
So, in debt upon the fat. 2 Ed. 6. c. 13. for not ſetting | 
out tithes upon the land, which the huſband has in right of 
his wife, they may join. Or the huſband alone may ſue. 
So, in action for a fort, which prejudices a remedy by 
huſband and wife, the huſband may ſue alone, or they may 
join: As, in re/cous for a diftreſs of a rent-charge due be- 
fore the coyerture, the huſband alone may ſue; for it is a 
wrong to him. Or, they may join. 
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So, in an action, for champerty, or maintenance in a ſuit 
againſt the huſband and wife, the hufband alſo may ſue. 
Or, they may join. = : 
So, there may be a ſcire facias by the huſband alone, up- 
on a judgment for damages by the huſband and wife. 
' "So, if the caufe of action be only commenced before co- 
verture, and compleated afterwards, the huſband alone may 
Tue, or the huſband and wife may join: As, in rover, where 
the goods were loſt before marriage, and the converſion was 
after, they may join. Or, the huſband may ſue alone. 

So, if a woman leaſe for years, rendring rent, and after- 


wards marry, the husband and wife may ſue for rent due 


T the coverture, or the huſband alone ſhall have debt 
lor it. | | 
So, where the wife is the meritorious cauſe of action, the 
huſband alone may ſue, or the huſband and wife may join, 
though damages only are recovered : As, in afſumpſit to the 
wife after coverture for a cure, the huſband and wife 
join. Or, the huſband may ſue alone. Vide ante, Div II. 
So, upon a promiſe to pay 8/. per annum to the huſband 


and wife during coverture, they may join. Or, the huſband 


alone may ſue. 
So, upon a bond to the huſband and wife after coverture, 


or to ane covert by herſelf, they may join. Or, the huſ- 
0 0 


band alone may ſue. Vide ante, Div. II. : hp 

So, if there be an award to pay ſo much money to the 
huſband, and ſo much to his wife, they may join for the 
money awarded to the wife. Or, the huſband alone may 
ſue. 1 Com. Dig. 5 7), 8. 


But, it will be more eligible for the huſband alone to ſue, 


as he may then recover both ſums in one action. 
In an action for a fort during the coverture, if it may be 


to the damage of the wife, if ſhe ſurvive, as well as of the 
_ kuſband, they may join, or the huſband ſhall fue alone: 
As, in treſpaſs for cutting down trees upon the land of the 


wife, the huſband and wife may join. Vide ſupra. Or, the 


huſband alone may ſue. 


In an action upon the f. 5 R. 2. c. g. for entry into the 


wiſe's land, they may join. Or, the huſband alone may 


ſue. Vide ante, Diu. II. | 
Bo, in an action upon the caſe for ſtopping a way to the 


wife's land, they may join. Or, for incloſing land in 


which 


/ 
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which the wife hath a common. Or, for not grinding at 


the wife's mill. Or, in theſe caſes of — — way, 


inclofing the common, or not grinding at a mill husband 
alone may ſue. Jide ante, Div. II. 1 Com. Dig. 578. 

So, in a clauſum fregit upon the wife's land, they may 
join. Dub. 2 ent. 195. Or, the huſband may ſue alone. 
2 Vent. 195. Vide ante, Div. II 

So, for a wrong founded upon one intire record againſt 
both, they may join, or the huſband alone ſhall ſue: As, in 
an action upon the caſe of nature of a conſpiracy, for ma- 


liciouſly indicting huſband and wife, they may join. Per 


Croke, Cro. Car. 553. f 440. Or, the huſband alone 
ſhall have the action. Cre. Car. 553. , 
This I take it for granted is law- | 


So, for a malicious preſentment in the ſpiritual court. 


Semb. 2 Cro. 355. 

In an action of covenant, for non-payment of rent 6f 
land, the inheritance of the wife, they may or may n6t 
Join, at their election. Stra. 229. 


IV. What Acbion ſpall be againſt Huſband and Wife. 


Actions real, for the land of the wife ought to be againſt 
the huſband and wife. 

So, debt for rent, upon a leaſe for life, or years, made 
to huſband and wife, ſhall be againſt both. 

So, an action for a tort, done by the wife after marriage, 
ſhall be againſt huſband and wife: As, trover upon a con- 
verſion by the act of the feme covert only. 

An aCtion, which charges the huſband for an act of his 
wife, done before coverture, ſhall be againſt both : As, 
trover upon a converſion by the wife before marriage. Or, 
detinue for goods taken by the wife before coverture. 

So, debt for rent, upon a leaſe at will to the wife, dum 
fola. Or, upon a leaſe for years, where the rent incurred 
before coverture. 

But, an action for a fort, done by the huſband and vile 
jointly, ſhall be againſt the huſband alone; for the whole 
ſhall be intended to be the act of the huſband : As, trover 
oſ goods, and converſion to their uſe. Vide Infra. In this 
caſe, the converſion is the giſt of the action. 

e an action upon an aſſumgſit b Dy huſband and wife, 

ainſt both, is bad; for qudad the wife, the promiſe is void. 

ough it be for eam bought by the wife. | 5 


'Þ 
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So, debt lies againſt the huſband alone, for rent incurred 
during the coverture, upon a leaſe to the wife, dum ſola. 
Or, upon a leaſe which the wife hath as executrix, or ad- 


miniſtratrix. 
If an action be brought by, or againſt huſband and wife, 


where it ought to be by, or c the huſband alone, it 
will be error, or it he lud moved in arreſt of judgment. 


So, if it be by the 


and and wife, for a matter in 


which they ought to join, and alſo. for a matter for which 


the huſband ought to ſue alone. Vide Action, Div. VI. 

If there be an action by huſband and wife, for a battery 
of both, (which would be bad, for the wife cannot join for 
the battery of the huſband), and as to the huſband, the 
defendant is found not guilty, it will be good. 

So, if the damages are found bras for the battery of 
the huſband, and the battery of the wife, and the huſband 
releaſe the damages for his own battery. 

So, if there be an action by huſband and wife for a bat- 

tery of the wife, and taking the veſtments, or goods of the 

huiband with her, and the defendant is found not guilty of 
taking the goods. Vide Action, Div. VI. 1 Com. Die. 
5797 80. ̃ 

If huſband and wife are arreſted for a debt of the wife 
dum ſola, both put in bail above, and both are rendered in 
diſcharge, ſke Gal be diſcharged on /uper/edeas on common 


appearanee. Barnes, 96. 
In an action againſt huſband and wife, the huſband ſhall 


h give bail for himſelf and his wife. In debt, the action 
- ought to be againſt them in the debet and detinet, though it 
be for the debt of the wife, dum ſola. 


A declaration againſt huſband and wife, is bad, if the 
proceſs was againſt the huſband alone. If the converſion 


de alledged to heir uſe. Sed infra. 


"Yet, a ſuggeſtion of a devgſfavit by huſband and wife 
executrix, that they waſted and converted to their uſe, is 
ood ; for the word waſted is the only material word, and 
t both may do. 5 Com. Dig. 168. g 
Treſpaſs againſt huſband and wife for taking goods, i is 


good, though the converſion is laid to be to their uſe; for 


the converſion is not the gift of the action, as in zrover. 


Andr. 242 


If buſkand and wife are arreſted for her debt, whilſt ſole, 
ſhe ſhall be difcharged, and he l, until he puts in bail for 


Plea, 


both. Stra. 1272. 
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Plea, Dc. 

In action againſt huſband and wife, both cage to join 
in plea, and therefore if the wife alone comes and pleads, 
there ſhall be a repleader. So, if the entry be that the huſ- 
band and wife come and defend the force and injury, &c. 
And the aforeſaid wife ſays, ſhe is not guilty thereof, 


Tho' the tort be ſuppoſed by the wife only: As, in battery 
againſt huſband and wife, hh a battery by the wife. 


So, in aſſumpfit againſt huſband and wife, upon a pro- - 


miſe of the wife, x ſola. So, in an action for words 


mes by the wife o ws 
„in battery the huſband and wiſe and others, 
af — wife and 44 plead, not guilty, and the huſband 
ſon aſſault, it will be bad. 5 Cem. Dig. 168. as to laſt 
point, cites. R. 1. Brownl. 197. It was, becauſe the wife 
pleaded, without the huſband,  . 

So, in battery againſt huſband and wife, if ihe huſ- 
band juſtifies in aid of his wife, and the wife only pleads, 
ſen aul, it is bad. Com. Dig. ibid, cites, R. 2 Cro, 2 39- 
The feme cannot plead by herſelf, 

So, they ought to join in the averment, and this they 
are ready to verify, Semb. Cro. Car. 594. 

But, where the 7ort is ſuppoſed by the wife alone, tho? 
both join in pleading yet the iſſue ought to be, that the 
wife is not guilty, and therefore, in trover upon a conver- 
ſion by the wife, if the huſband and wife plead that 2h 
are not guilty, it is bad, and a repleader ſhall be awarded, 
for it ought to be that ſhe i is not guilty. 


Vet in debt againſt them, they may plead that the owe 


2 
e verdict ſinds that the wife alone is guilty it aids 

Pn plan. 
ld an action againſt huſband and vita; if it be only for 
the wife's act, and ſhe is Foun guilty, both ſhall be in 
miſericordia : As for words, b Ts wife. In trover for a 
converſion ſuppoſed by the * 

So, if the wife is ea or r-alnjniftractin; und there 
is judgment de bonis teftatoris ſi, Wc. et fi non, tunc ciflag 


de bonis ſuis propriis, tho' properly the wife has no goods; 


for ſhe will be liable after the death of her husband. 5 Com. 
Dig. 168, 9. 8 
b | The 


— rr 
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The court cannot give leave to the wife to plead ſeparate- 
ly from her husband, even where her eſtate is ſettled on her, 
and confirmed by order of the houſe of lords to her ſepa- 
rate uſe, ſubject to demands on the husband on her account, 
ſhe muſt plead in the name of husband and wife, and if he 
diſavows, enforce the order of the lords. B. R. H. 101. 

If A and B. are ſued as husband and wife, A. cannot 
plead ne unques accouple en loyal Matrimony, for the _— 
of marriage is not triable in perſonal actions, becauſe a huſ- 
band ge 2 is liable to his wife's debts. Andr. 227. 

In rover, if there is judgment and execution againſt both, 
the court will not diſcharge the wife, unleſs there is fraud 
and colluſion between the plaintiff and the husband to keep 
her in cuſtody. Stra. 1167. vo | 

90, in battery by defendant's wife, of plaintiffs wife, 'the 
court will not diſcharge the wife, who, only, is in execution, 
if it appears there is no deſign to ſcreen the husband. Stra. 
1237. Wil. 149. | 1 5775 

If husband and wife are taken in execution, the viſe 
cannot be diſcharged. Barnes, 203. 


V. What Afions the Huſband ſhall have by his ſur- 
viving. SS | 
If a feme covert die, and the husband ſurvive, he ſhall have 
an action for any thing incurred during the coverture: As, 
the husband ſhall have debt after his wife's death, for rent 
incurred to the wife during coverture. 1 Rol. 352. l. 5. 
So, if the wife had a manor, the husband, after her death, 
Mall have debt for a relief, which fell during the coverture. 
Ibid; J. 11. | 
So, if the wife hath judgment dum ſola, and thereupon 
the husband and wife ſue out a ſcire facias, and have judg- 
ment, but before execution the wife dies, the husband, who 
ſurvives, ſhall have a /cire facias upon it. R. 1 Salk. 116. 
Skin. 682. $0 the husband alone may have debt upon it. 
3 Mod. 189. : | 
So, by the flat. 32 H. 8. c. 37. If the wife hath a rent- 
charge for life, which is in arrear before, and after the co- 
verture, the husband ſurviving ſhall have debt for all the 
arrears. R. 1 Andr. 47. 5 
But, if husband and wife recover judgment in debt, in 
right of the wife, as executrix to A. and the wife dies ; the 
husband ſhall not have execution upon this judgment, * 
e 
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he be privy ; for the debt belongs to the ſucceeding execu- 
tor, or . of 4. R. 1 Rol. 889. J. 10. 


— . 


| 12 What the Wife, if ſhe ſurvives. 


11 husband and wife recover in a real action, in right of 
the wife, and the husband dies, the wife ſhall have execu- 
tion, and not the executor of the husband. 

So, if they recover in a gquare impedit, and the W 
dies, the wife ſhall have — writ to the biſhop, and execu- 
tion for the damages. 1 Rol. 889. J. 50. | 
So, in an aſſiſe, or other real action, if the N and 
wife recover, and the husband dies; the wife ſhall have 
execution for the er as well as for the land. 1 Kal. 
889. J. ult. 890. J. 3. | - 

So, the wife 2 ſhall have treſpaſs, ſor. a treſpaſs 
upon her land during the coverture. R. Pal. 313. Or, 
for a treſpaſs, part in the life of the husband, den after 


l e 12 
y 1 What Aion ſhall be againſt the H hand if te 


Survives. 


| If a woman,  lefſee for life, takes husband, and dies, the 
husband ſhall be charged for rent incurred during the co- 
verture ; for he takes the profits of the land, out of which 
the rent ifſues. 1 Rel. 351. J. 35. So, for the rent in- 
Fee during the coverture, upon a leaſe for years. R. 
Ray. n | 
I Te the husband after the death of his wife, undertakes 
to pay for goods fold to her as a fem ſole trader, he. ſhall 
be charged; for he is intitled to. adminiſtration. 1 Com. 
Dig. 581. cites R. cont. Shyw. 184. And Iam inclined to 
think it is not law. 

Sp, if the husband and wife, upon payment of a ſum in 
groſs, undertake to diſcharge an annuity to the wife, and 
the wife die, an aſumgſit lies upon this promiſe againſt the 
husband ſurviving. R. Pal. 312, 313. 

If there” be Jud gment a gant Düsband and wife upon 2 
6884 of the wife, who dies before execution; the husband 
ſhall be charged.” Agr. 1 Sid. 337. Lut. 67% 1. 

So, if there be judgment againſt an husband and wife 
ar or adminiſtratrix, upon a de vaſdavit during the 
1 coverture, 
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coverture, and the wife dies, the husband ſhall be charged. 
Cro. Car. 519. K. 1 Sid. 337. 8 
If there be judgment againſt the wife dum ſola, and a 
ſerre fucias upoh it againſt husband and wife, and judg- 
ment, but before execution the wife dies, yo a ſcire facias 


afterwards lies againſt the husband who ſurvives. R. 3 
Med. 186. 1 Salk. 116. Lat. 671. Carth. 30. 


vill. What not. 


The husband ſhall not be charged after the death of his 
wife, for a debt due from tlie wife before eoverture; for it 
was only in action. | 

So, though there is judgment azainſt a woman dum ſola, 
who afterwards takes husband and dies, the husband ſhall 
not be charged upon this judgment. * 

So, if there be judgment againſt husband and wife, as 
executrix, wt de bonis —— and upon a fieri faciat there- 
upon, the ſheriff returns a devaſfavit, and the wife dies be- 
fore judgment agaiuſt them de bonis proprits, the husband 
ſhall not be charged. 1 Com. Dig. 581. cites, as to the 
laſt point, Dub. 1 Rol. 35 f. I. ult. Semi. 3 Mod. 189. Et 
1 de hoc ? Roll ſays execution may iſſue againſt the huſ- 

and. | If 

So, if a ſeme executrix, or adminiſtratrix, takes husband, 
and they commit a deugſta vit, but the wife dies before judg- 
ment againſt them, the husband ſhall not be charged. 

So, if the husband of a leſſee for life does waſte, and the 
wife dies before a recovety againſt them, the husband ſhall 
not be charged. 1 Com. Dig. 581. cites, as to the laſt point. 
1 Rol. 351. J. 41. D. Lut. 674. cont. 10. H. 6. 12. Sed 
qu. if a ſpecial action upon the caſe, in nature of an action 
of waſte, would not lie againſt him? e 

So, if there be judgment againſt husband and wife as 
executrix, and the wife dies, debt does not lie againſt the 
husband upon a ſuggeſtion, that he converted the goods of 
the teſtator to his own uſe. R. Lut. 674. | 

So, if there be a decree in equity againſt husband and 
wife executrix, to be paid out of the aſſets of the teſtator, 
and the wife dies, there ſhall be no execution againſt the 
husband, without reviving againſt the adminiſtrator de bonis 
non, De. 2 Ver. 195. | | | 


PRO- 
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PROCEEDING AND PLEADING IN ACTIGNS BY 
"AND AGAINST AN INFANT. | 


1. In an dau, by on life 
M, uf ſue by Guardian or Prochein Amy. 


If an action be commenced by an infant, he muſt ſue 
guardian or Prochein amy, as the court pleaſes. And the 
king may appoint him a general guardian. So he may ap- 
point him two or three to be guardians joinfly or ſeverally, 
or to appoint others under' them. 

A prochein amy ſhall be appointed by virtue of the fat. 
W. 2. 13 Ed. 1. c. 15. which enacts, that if an infant, 
who would ſue, be e/iaigned that he cannot do fo in perſon, 
his prochein amy may be admitted to fue for him. 2 Crs. 
641. and was appointed before in aſſiſe by the fat. . I. 
r 
And this caſe extends to all caſes, where an infant ſues, 
though he be not eſoigned. 

So, he ought to appear to be an infant, for if he ſues at 
full age by guardian or prochein amy, it is error. 

If an infant ſues or defends by a guardian, ſuch guardian 
muſt have a warrant. And therefore ſuch guardian muſt 
be admitted by the court. So muſt a prochein amy. But a 

hein.amy need not have a warrant. 

If he ſues by guardian, without ſaying by the court here 
ſpecially admitted, it is error. And the defendant need not 
plead till the plaintiff ſhews the rule for his admittance by 
guardian or prochein amy. 

If the court appoints a guardian for an infant, he ought 
to be i in perſon in court. 5 Com. Dig. 170, t. as to laſt 
L- oo cites 2 Leo. 189. Sed qu. if this is not now WEED 
with 

If he has not not a guardian by | focage, re. the court may 
aſſign an officer of the court to be guardian, or prochein 
am for him. 

f the guardian by ice, or by teſtament acts, no other 
ſhall be aſſigned, unleſs he misbe Javes himſelf. 5 Com. Dig. 
171. 

Bur, if the Jecharation ſays, by the court ſpecially admitted, 
it is ſufficient, tho* there be no "/amifion on the roll. R. 
m B. R. where there are many precedents acc. which make the 

4 law 


P. 21 Car. 2. Pr. Reg. 38. 


and ſue in another right. 5 Com. Dig. 172. 
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lau in ſuch. caſe. 4 Co. 53. b. for it ſhall not be error; 
but only a miſdemeanor in the agent employed in.the cauſe. 
in C. B. R. 1 Sid. 173. 
And if there was an admiſſion, though no entry thereof on 
the record, it ſhall be amended. R. Cre. Car. 86. Hut. 92. 
1 Lev. 22 
If an infant ſues by 3 or prochein amy, ha cannot 
n remove his pong or diſavow his prochein 
F. N. B. 27 K. But an infant may have a writ out 
of E. to remove him. Bid. M. Or the court may 
remove him at their diſcretion. id. 

As, in an appeal by an infant, the court may diſcharge 
the guardian aſſigned, and diſcontinue the ſuit. R. 1 Rol. 
288. D. 

If an infant ſues by attorney, it may be pleaded i in EPR 
ment. And this ſince the fat, 12 c. 13. which aids 
a ſuit by him, by attorney aſter verdict. 2 Saund. 213. 

If he ſues, without ſaying by whom, it is error, as it hall 
be intended in proper perſon. So, if he commences-a ſuit 
by attorney, and afterwards proceeds by guardian, Or 
commences by guardian, and afterwards, during his infancy 
proceeds by attorney; for this will be a diſcontinuance. 
So, though he ſues in another Tight, as executor, or admi- 
niſtrator. 5 Com. Dig. 171. cites various POD pro 
et con, But this ſcems to be the law. | 

So, though he ſues a writ of error. 

But, if an infant ſues by guardian, and after his full age 
proceeds by attorney, it is well, 5 Com. Dig. 171. 

So, by the fat. 21 Fer. c. 13. In ejectment or perſonal 
actions; if an 2 ues by attorney, it ſhall be aided after 
verdict. . , 

And by the fat. 4 & 5 Ann. c. 16. After judgment by 


by confeſſion, mil dicit, non ſum informatus, or Wer, writ of. 
inquiry executed. 


So, if ſeveral ſue jointly, and ſome are within age, and 
ſome of full age, and all appear by attorney, it is no error: 
for thoſe of full age may make an attorney for all. 5 Com. 


Dig. 172. cites ſeveral authorities, pro et con. Et 2. * 


this is law? _ 

Husband and wife may ſue by attorney, though the wiſe 
is an infant. D. 2 Sawnd. 213. 80 ſeyeral executors. or 
adminiſtrators ma ay ſue by attorney, though ſome are 
within age; for all repreſent the perſon of the teſtator, 


So, 


1 
80, in teplevin, if the defendants as bailiffs to 4. male 
donuſance by attorney, and one is an infant, it is no error 
for they are in the nature of plaintiffs, and make conuſance 
in another right. - Dub. 3 Mod. 248. R. per 3 J. Holt. cont. 
Sho. 170. 95 if the deferidarits avow in their own right, 


andd one is an infant. Semb. cont. Tel. 58: 5 Com. Dig. 172: 


Vide infra, No. 2 


© A general 4diniſſion bf þrichein amy, to preſecute and de- 


fend all ſuits, is ſufficient. Stra. 304. 
Plaintiff's attorney muſt give defendant's attorney notice 
of the guardian's place of abode: 1 Wil. 246 


2. In an Attion againſt an Infants 
Mut defend by Guard | 


1 an action againſt an infant, he muſt appear oily by 


ardian; for he has' not knowledge of his own affairs, 


chooſe à man to plead well for him, and may have an 


action againſt his guardian, if he loſes by miſpleading: R. 
Jepius. 2 Rol. 287. J. 10, 20. Dy. 104. 4. 5 
And therefore, if he appears by prochein anjy, it is bad. 
8o, in all actions real, perſonal, or mixt, againſt an in- 
fant, if he appears by attorney, it is error. Though there 


was not any warrant of attorney upon record. Though he 


be ſued In another right, as executor, or àdminiſtrator. 


80, if feveral defendants appear by attorney, and one is 
an infant, it is error, and judgment ſhall be reverſed againſt 


30, if huſband arid wife; being voüched in 4 common 
recovery, appear by attorney, and the wife is within age: 
torney, when the wife is within age: 4 

So,. in replevin, if two avow by attorney, and one is an 
infant. N. that it ſhall not be aſh, 
pleadable in abatement. 1 Sall. 93. 205. 


And, it is ſufficient, if he was an infant at the time of the 


judgment, though he arrived at full age before error brought. 
And ſuch error ſhall be tried by the country, and not by in- 
ſpection. | + 

If an infant; defendant, appears, and pleads by guardian; 
regularly he ought to be admitted ſuch before he appears or 


pleads. But, if he is not admitted, it is not error, but on 


Vol. II. 1 2 


So, in a perſonal action, if huſband and wife appear by at- 


gned for error, for it was 


— 
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In an action inſt a defendant, who is an infant, the 


plaintiff may declare, as againſt another perſon ; for if he is 
not — in reſpect of infancy, the defendant ſhall 
plead, that he is within age. And therefore, by his decla- 
tion he need not alledge, that the goods ſold to him, &c. 
were neceſſaries; for, after nonage pleaded, the plaintiff may 
ſhew in his replication that it was for neceſſaries. 5 Com. 
Dig. 173. | 
If in an action againſt an infant, he demurs, he may waive 
it in the fame term, and plead to iſſue. R. 2. Ruff. 69. 
Tf an attorney undertakes to appear for an infant, and en- 
ters it by attorney, it may be amended, and made by guardian. 
Stra. 514. But, if there is not an expreſs undettaking to 
appear, it cannot be done. Stra. 439. 
An infant exccutor, though joined with another of full 
ages cannot be ſued by attorney, though they might ſuc. 
tra. 783. | | ADP #1, £W 
If an infant does not name a gurdian to appear by, the 
court will give leave to the plaintiff to do it, Stra. 1076. 
If infant ſerved with proceſs to appear by attorney, ap- 
pears by attorney, the court will make a rule for him to ap- 
pear by guardian, or plaintiff to be at liberty to name one to 
appear and defend. Barnes, 418. 3 
Plaintiff 's attorney ſnould apply to defendant. to name a 
guardian, and if he does not in ſix days, then apply to the 
court to oblige him to do it. 2 Wil. so. 
And plaintiff has proceeded to judgment againſt an infant, 
as if he was of age, he cannot have the appearance in per- 
ſon ſtruck out, and have appearance by guardian entered. 


Parner, 413+ 


tha 
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A Record of Proceedings in Ejeftment in B. R. by Original, 
Verdict for Plaintiff, Motion in Arreft of Judgment, with 
Judgment for the Plaintiff. ** | 9:0 | 


PLEAS before the Lord the King at We/tminfler, of 

the Term of Saint Hilary in the 2gth Year of the 
Reign of the Lord, George the Second, by the 
Grace of God, of Great-Britain, France und Tre- 
land, King, Defender of the Faith, Er. 


Berks ſe. WILLIAM MILLS late of S. in the county - 
of Berks aforeſaid, gentleman, was attached to anſwer Sa- 
muel- Richards of a plea (wherefore with force and arms he 
entered into one meſſuage, with the appurtenances, in 'Sut- 
ton, which J. R. Eſq. demiſed to the ſaid Samuel, for a term 
which is not yet expired, and ejected him from his ſaid farm, 
and other wrongs to him did, to the great damage of the 
ſaid Samuel, and againſt the peace of out lord the now king, 
S . F | | 7 i 

a) And thereupon the ſaid Samuel, by A. B. his attorney 
complain, that whereas. the faid J. R. on the iſt day of Oc- 
tober, in the 29th year of the reign of our ſaid lord the king, 
at S. aforeſaĩd, had demiſed to the ſaid Samuel, the tenement 
aforeſaid, with the appurtenances, to hold the ſaid tenement 
with the appurtenances to the ſaid Samuel and his aſſigns, 
from the feaſt of Saint Micbael the archangel, then laſt paſt, 
to the end and term of ſeven years, from thence next follow 
ing, and fully to be complete and ended; by virtue of which 
demiſe, the ſaid Samuel afterwards, to wit, on the ſaid iſt 
day of October, in the year aforeſaid, entered into the ſaid 
tenement with the appurtenances, and was thereof poſſeſſed, 
and being ſo. thereof poſſeſſed, the ſaid William afterwards, 
that is to ſay, on the ſaid day and year laſt aforeſaid, with 
force and arms, that is to ſay, with ſwords and ſtaves, &c. 
entered into the ſaid tenement with the appurtenances, 
which the ſaid J. R. demiſed to the ſaid Samuel, in form 
aforeſaid, for the term aforeſaid; which is not yet expired, 
and ejected him out of his ſaid farm; and other wrongs to 


(a) Declaration cr count, 


him 
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him did, to the great damage of the ſaid Samuel, and againſt 
the peace of our ſaid lord the king, wherefore the ſaid Sa- 
muel ſaith that he is injured, and hath ſuſtained damage to 
the value of 20l. and & therefore he brings his ſuit [and good 
proof] {a} AND the ſaid William by C. N. his attorney, 
comes and defends the force and injury when [and where it 


' ſhall behove him] and faith {6 ) that he is no wiſe guilty of 


treſpaſs aforeſaid, in manner and form as the ſaid Samuel 
above complains againſt him, and of this he puts himſelf 
upon the country, e) and the ſaid Samuel doth likewiſe the 


fame. Cd) THEREFORE let a jury thereupon come be- 


fore the lord the king on the octave of the purification of 
the bleſſed virgin Mary, whereſoever he ſhall then be in 
England, who neither [are of kin to the ſaid Samuel nor to 
the faid Viſlam] to recogniſe [whether the ſaid William be 


guilty of the treſpaſs aforeſaid] becauſe as well ¶ the ſaid 


Wilkam as the Taid Samuel, between whom the difference 
is, have put themſelves on the ſaid jury] the ſame day is 
there given, to the parties aforeſaid. (e) AFFER WARDS 
the proceſs therein being continued, between the ſaid par- 
ties, of the plea aforeſaid, by the jury is put between them 
in reſpite, before the lord the king, until the day of Eaſter, 
in 15 days, wherefoever the ſaid lord the king ſhall then be 
in England, {f } unleſs the juſtices of the lord the king aſſign- 
ed to take aſſiſes in the county aforeſaid, ſhall have come 
before that time, to wit, on Monday the 8th day of March, 
at Reading in the ſaĩd county, by the form of the ſtatute [in 
that cafe provided] by reaſon of the default of the jurors 
{ſammoned to appear as aforefaid] at which day before the 
lord the king at Weſtminſter, come the parties aforeſaid, by 
their faid attornies, and the aforeſaid juſtices of aſſize be- 
forre whom the faid jury came, ſent here their record before 
them, had in theſe words, viz. (g Afterwards at the day 
and place within contained before Heneage Legge, Eſq; one 
of the barons of the Exchequer of the lord the king, and 
Sir John Eardley Wilmet, knight, one of the juſtices of the 
ſaid lord the king, aſſigned to hold pleas before the king him- 


ſelf, juſtices of the ſaid lord the king aſſigned to take aſſizes, 


The various paſſages incloſed in brackets, are in general now 
ſupplied by & cas. | 3 | 
(a] Defence. (5) Plea not guilty. (c) Iſſue (4) Venire awarded. 

(e] Refpite for default of jurors. (/] MA print. () Nea. 
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in the county of Berks, according to the form of the ſtatute 
[in that cafe provided] came as well the within Samuel Rick- 
erds, as the within written V. Mills by their attornies within 
contained, and the jurors of the jury, whereof mention is 
within made, being called, certain of them, to wit, C. H. 
J. H. P. G. H. C. V. B and F. O. come and are ſworn upon 
that jury, and becauſe the reſt of the jurors of the ſame jury 
did not appear, (a) therefore others of the by- ſtanders, being 
choſen by the ſheriff at the requeſt of the ſaid Samuel Rick- 
ards, and by the command of the juſtices aforeſaid, are ap- 
pointed, and whoſe names are affixed to the panel within 
written, according to the form of the ſtatute in ſuch caſe made 
and provided, which ſaid jurors ſo appointed anew, to wit, 
R. B. T. S. C. P. E. H. S. R. and D. P. being likewiſe called, 
came, and (together with the 3 aforeſaid, before 
impannelled, and ſworn, ) being elected, tried, and ſworn, 
to ſpeak the truth of the matter within contained, upon their 
oath, ſay, (5) that the aforeſaid William Mills is guilty of the 
treſpaſs within written, in manner and form, as the afore- 
ſaid Samuel Richards within complains, againſt him, and they | 
aſſeſs the damages of the ſaid Samuel Richards by him ſuſtain» 
ed, on occaſion of that treſpaſs, beſides his coſts and charges, 
which he hath been put unto, about his ſuit in that behalf, to 
twelve pence, and for thoſe coſts and charges to forty ſhil- 
lings; (e) WHEREUPON the ſaid Samuel Richards, by his 
attorney aforeſaid, prayeth judgment againſt the ſaid William 

Mills, in and upon the verdict aforeſaid, by the jurors afore- 
ſaid, given in the form aforeſaid, and the ſaid William Milli, 
by his attorney aforeſaid, ſaith, that the court here, ought 
not to proceed to give judgment, upon the ſaid verdict, and 
prayeth that judgment againſt him the ſaid William Mills, 
in and upon the verdict aforeſaid, by the jurors aforeſaid, 
given 1n the form aforeſaid, may be ſtayed by reaſon that the 
ſaid verdict is inſufficient, and erroneous, and that the ſame 
verdict may be quaſhed, and that the iſſue aforeſaid may be 
tried anew, by other jurors, to be afreſh impannelled : And 
becauſe the court of the lord the king here, is not yet adviſ- 
ed of giving their judgment, of and upon the premiſes; (d) 
therefore day thereof is given, as well to the ſaid Samuel 
 Rickards, as to the ſaid William Mills, before the lord the 
king, until the Morrow of the Aſcenſion of our Lord, whereſo- 


(a) Tales de circum/tantibus . (4) Verdict * the plaintiff. e's 
(c] Motion in arreſt of judgment. 6 Continuance. | 


ever 
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ever the ſaid lord the king ſhall then be in Tagen to hear 
their judgments of and upon the premiſes, for that the court 
of the lord the king, is not yet adviſed thereof: at which 
day, before the lord the king at Veſiminſter, come the par- 
ties aforeſaid, by their attornies aforeſaid, upon which the 
record, and matters aforeſaid, having been ſeen, and by the 
court of the lord the king, now here, fully underſtood, and 
all and and ſingular the premiſſes, having been examined, 
and mature deliberation being had thereupon, (a) for that it 
ſeems to the court of the lord the king, now here, that the 
verdict aforeſaid, is in no wiſe inſufficient, or erroneous, and 
that the ſame ought not to be quaſhed, and that no new 
trial ought to be had, of the iſſue aforeſaid. (5) TTHERE- 
FORE IT 1S CONSIDERED, that the faid Samuel do re- 
cover againſt the ſaid William, his term yet to come, of and 
in the ſaid tenement, with the appurtenances, and the da- 
mages aſſeſſed by the jury, in form aforeſaid ;. and alſo (c) 


| 

1 

bf | 

| | twenty-ſeven pounds fix ſhillings and eight pence, for his coſts 
| 


and charges aforeſaid, by the court of the lord the king here 
awarded to the ſaid Samuel, with his aſſent by way of increaſe, 
which ſaid damages in the whole amount to #4aventy-nine pounds. 
4 ſeven ſhillings and eight pence (d) and let the ſaid V. be taken* 
F until he maketh fine to the lord the king] AND HERE- 
UPON the ſaid Samuel,, by his attorney aforeſaid, prayeth 
5 a (e) writ of the lord the king, to be directed to the ſheriff 
Cl. of the county aforeſaid, to cauſe him to have poſſeſſion of 
* his term aforeſaid, yet to come, of, and in the tenement 
1 aforeſa id, with the appurtenances; and it is granted unto 
is him, 7 returnable before the lord the king, on the Morrow 
be of the Holy Trinity, whereſoever he ſhall then be in England: 
| at which day betors the lord the king at Veſtminſter, cometh 
the ſaid Samuel, by his attorney aforeſaid, and the ſheriff, 
1 that is to ſay, Sir T. K. knight, now returneth, that he, by 
4 virtue of the writ aforeſaid, to him directed on the — 
4 day of —, laſt paſt, did cauſe the ſaid Samuel to have 


(a) Opinion of the court. (5) Judgment for the plaintiff, 
(c) Coſts. (a) Capiatur pro fine. 


I * This is mere form, but it is the antient form. By 5 & M. c. 
12. the proceſs for the capialur fine in the ſeveral courts at Hef min- 
b ger, is taken away; and in lieu, the plaintiff, upon ſigning judg- 
ment, pays the officer fix ſhillings and eight pence. * 


I (e) Writ of pofſeffion.  (F) And return. 
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his poſſeſſion, of his term aforeſaid, yet to come, of ai din 


the tenement aforeſaid, with the I as he was 
commanded, c. Wc. 


Proceedings in an  afion of Debt in the Common Pleas, removed 


into B. R. by Writ of Error. 
I. Original. 


G@ GEORGE the Second, by the grace of God, of Great 
Britain, France and Ireland, king, defender of the faith, and 
ſo forth; to the ſheriff of Oxforaſbire, greeting: Command 
William Mills, late of B. in your county, gentleman, that 
juſtly, and without delay, he render to Samuel Rickards, 

two hundred pounds, which he owes him, and unjuſtly de- 
tains, as he faith, and unleſs he ſhall ſo do, and if the ſaid 
Samuel ſhall make you ſecure, of proſecuting his claim, then 
ſummon, by good ſummoners, the aforeſaid William, that 
he be before our juſtices at N ſtminſter, on the Octave of St. 

Hilary, to ſhew wherefore he hath not done it, and have you 
there, then, the ſummoners, and this writ. WITNESS: 
ourſelves at Weftminfter, the twenty-eight day of n, 
in the 28th year of our reign. 


b) Pledges of pro- 2 Doe Summoners of the N. M. | 
( ſecution. 2 named 725 1 


2. Prei. 


(c) GEORGE the Second, by the grace of God, of Great 
Britain, France and Ireland, king; defender of the faith, and 
ſo forth; to the ſheriff of 0 xfordfhire, greeting: (d) Put by 
5555 and ſafe pledges, Vm. rs late of B. in 9 coun- 

ntleman, that he be before our juſtices at eftmin 5 


e Oftave of the Purification of ie Bleffed Virgin 


to anfirds to 8. Rickards, of a plea, that he 85 to him: | 


200l. which he owes him, and unjuſtly detains, as he faith, 
and to ſhew wherefore he was not before our juſtices at | 
Weſtminfler, on the Ofave of St. Hilary, as he was ſummon- 
ed; and have there, then, the names of the pledges, and 
this writ. Witneſs Sir John Willes knight, at Weſtminſter, 


(a) Preci (5) Sheriff's return, Attachment. 
. pe. (©) Attachme 


i 4 doo” — 


| 2 RL. ds ws — 


0 
' 
{ 


„ 
the twenty-third day of January, in the 28th year of cur 
(e) The within named JF. Mills & E. EL. 

is attached by pledges. LK. T. 


(5) GEORGE the Second, by the graee of God, of Great 
Britain, France and Ireland, king, defender of the faith, and 
ſo forth; to the ſheriff of Qxfordbire, greeting: We com- 


mand you, that you diſtrain V. Mille, late of B. in your 


county, gentleman, by all his lands and chattels, within 

our bailiwick, ſo that neither he, nor any one, through 
flim, may lay hands on the ſame, until you ſhall receive 
from us, another command thereupon, and that you anſwer 
to us, of the ifſues of the ſame, and that you have his body, 
before our juſtices at Weſtminfter, from the day of Eaſter, in 


fifteen days, to anſwer to Samuel Rickards, of a plea, that 


he render to him 2001. which he owes him, and unjuſtly 
detains, as he faith; and to hear his judgment, for his many 
defaults. WITNESS Sir John Millet, knight, at Vęſimin- 
fer, the twelfth day of February, in the 28th year of our 
reign. b 8510 
80 The within named V. Mills, hath nothing in my bai- 
liwick, whereby he may be diſtrained, © + 
(d) GEORGE the Second, by the grace of God, of Great 
Britain, France and Ireland, king, defender of the faith, and 
ſo forth; to the ſheriff of Oxfordſhire, greeting: We com- 
mand you, that you take V. Mills, late of B. in your coun- 
ty, gentleman, if he may be foung in your bailwick, and 
him ſafely keep, ſo that you may have his body, before our 
Juſtices, at Weſtminſter, from the day Haſter in froe weeks, . 
to anſwer to Samuel Rickards, gentleman, of a plea, that be 
render to him, 200l. which he owes him, and. unjuſtly de- 
tains, as he faith, and whereupon you have returned, to our 
Juſtices at Wiftminſler, that the ſaid William hath nothing 
in your. bailiwick, whereby he may be diſtrained. And 
have you there, then, this writ : WITNESS Sir Fohn Willes, 
knight, at W eftminfter, the focteenth day of April, in the 28th 
year of our reign, 8 


(a) Sheriff's return | (b) Difringas, 
(e) Sheriff's return, mhil, (4 Capias ad reſpondendum. ; 
5 () The 
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(a) The within named William Mills, is not found in 
my bailiwick. | 3 — 
(5) GEORGE the Second, by the grace of God, of Great 
Britain, France and Ireland, king, defender of the faith, and 
ſo forth; to the ſheriff of Bert/hire, greeting: We com- 
mand you, that you take William Mills,, late of B. in the 
county of Oxford, gentleman, if he may be found in your 
bailiwick, and him ſafely keep, ſo that you may have his 
body, before our juſtices at We/imin/ter, on the Morrow of the 
Holy Trinity, to anſwer to Samuel Rickards, gentleman, of a 
plea, that he render to him 200]. which he owes him, and 
unjuſtly detains, as he ſaith, and whereupon our ſheriff of 
Oxfordſhire, hath made a return, to our juſtices at Meſmin- 
fer, at a certain day now paſt, that the aforeſaid Wilkam is 
not found in his bailiwick; and thereupon it is.teſtified in 
our ſaid court, that the aforeſaid Milliam lurks, wanders, 
and runs about, in your county; and have you there, then, 
this writ. Witneſs Sir Jahn Willes, knight, at V. etminſter, 
the th day of May, in the 28th year of our reign. = 
(e) By virtue of this writ to me directed, I have taken the 
body of the within named V. Mills, which I have ready, at 
the day and place within contained, according, as by this 
' writ it is commanded me. | | 
Or, upon the return of non eft inventus, upon the firſt capias, 
the plaintif may ſue out an alias and a pluries, and thence pre- 
ceed to outlazury, thus: | e » 
(d) GEORGE the Second, by the grace of God, of Great 
Britain, France and Ireland, king, defender of the faith, © 
and fo forth; to the ſheriff of Oxfordſhire, greeting: We 
command you, as formerly we commanded you, that you 
take William Mills, late of B. in your county, gentleman, 
if he may be found in your bailiwick, and him ſafely keep, 
ſo that you may have his body, before our juſtices at VH. 
minſfler, on the Morrow of the Holy Trinity, to anſwer to 
Samuel Rickards, gentleman, of a plea, that he render to him, 
200l. which he owes him, and unjuſtly detains, as he faith, 
and have you there, then, this writ. Witneſs Sir Fobn 
Wrilles, knight, at V. eftminſler, the 7th day of May, in the 
28th year of our reign. 4 OE 
(e) The within named William Mills is not found in my 
bailiwick. = 1 


(a) Sheriff*s return, non eff imventus. (6) Tatum capias. 
(c) Sheriff's return, cepi corpus, (d) Alias capias. (e) Sheriff's 
return, uon off inventus. | IS 
| GEORGE 


/ 
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(a) GEORGE the Second, by the grace of God, of Great 
Britain, France and Ireland, king, defender of the faith, 
and ſo forth; to the ſheriff of Oxfordſhire, greeting: We 
command you, as we have more than once commanded you, 
that you take William Mills, late of B. in your county, 

rentleman, if he may be found in your bailiwick, and him 
ſafely keep, ſo that you may have his body, before our juſti- 
ces at Weſtminſter, frou the day of the Holy Trinity in three 
aveeks, to anſwer to Samuel Richards, gentleman, of a plea, 
that he render to him, 2001. which he owes him, and unjuſt- 
ly detains, as he faith; and have you there, then, this writ. 

itneſs Sir Fohn Wiles, knight, at Weſtminfler, the 13th 

day of May, in the 28th year of our reign. 

(5) The within named William Mills, is found in my bai- 
liwick. | 

(e) GEORGE the Second, by the grace of God, of Great 
Britain, France and Ireland, king, defender of the faith, and 
ſo forth; to the ſheriff of Oxford/bire, greeting. We com- 
mand you, that you cauſe William Mills, late of B. in your 
county, gentleman, to be required from every county court, 
to county court, until, according to the law and cuſtom of 
our realm of England, he be outlawed, if he doth not ap- 
pear; and if he doth appear, then take him, and cauſe him 
to be ſafely kept, ſo that you may have his body, before our 
Juſtices at Weftminfler, on the Morrow of All Souls, to an- 
ſwer to Samuel Rickards, gentleman, of a plea, that he ren- 
der to him, 200l. which he owes him, and unjuſtly detains, 
as he ſaith; and whereupon you have returned to our juſ- 
tices, at We/tminſter, from the day of the Holy Trinity in three 
zweeks, that he is not found in your bailiwick, and have you 
there, then, this writ. Witneſs Sir Jabn Wiles, knight, 
at Weſtminſter, the 18th day of June, in the 29th year of 
our reign. Fa 

(d) By virtue of this writ, to me directed, at my county 
court, held at Oxferd, in the county of Oxford, (e) on Thurſday 
the 21ſt day of June, in the 29th year of the reign of our 
lord the king within written, the within named William 
Wills, was required the firſt time, and did not appear; and 
at my county court held at Oxford aforeſaid, (/) on Thurſday 
the 24th day of July, in the year aforeſaid, the ſaid William 
Wills, was required the ſecond time, and did not appear; 


(a) Pluries capias. (5) Sheriff's return, non g inventus. 
(c) Exigi facias. (d) Sheriff's return. ſe] Primo eactus. 
) Secundo exact᷑us. p 
| an 
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and at my county court, held at Oxford aforefaid, (a) on 
Thur ziſt day of Auguſ, in the year aforeſaid; the 
faid William Mills, was required the third time, and did 
not appear: And at my county court, held at Oxford afore- 
ſaid, (5) on Thurſday the 18th day of September, in the year 
aforeſaid, the ſaid Wi lliam Mills, was required the fourth 
time, and did not appear; and at my county court, held at 
Oxford aforefaid, (c) on Thurſday the 16th day of OFzber, in 
the year aforefaid, the ſaid William Mills, was required the 
fifth time, and did not appear: (4) Therefore, the ſaid V. 
Mills by the judgment of the coroners of the faid lord the 
king, of the county aforeſaid, according to the law, and 
cuſtom of the kingdom of England, is outlawed. | 
(e) GEORGE the Second, by the grace of God, of Great 
Britain, France and JTreland, king, defender of the faith, and 
ſo forth ; to the ſheriff of Oxfordſhire, greeting : Whereas, 
by our writ, we have lately commanded you, that you ſhould 
cauſe William Mills, late of B. in your county, geritleman, 
to be required, from county court, to county court, until, 
according to the law, and cuſtom of our realm of Eigland, 
he ſhould be outlawed, if he did not appear; and if he did 
appear, that you ſhould take him, and cauſe him to be ſafely 
kept, ſo that you might have his body, before our juſtices 
at Weſtminſter, on the Morrow f All Souls, to anſwer to 
Samuel Rickards, gentleman, of a plea, that he render to 
him, 200l. which he owes him, Fort 1 unjuſtly detains, as he 
ſaith; Therefore we command you, by virtue of the ſtatute 
in the 31ſt year of the lady Elizabeth, late queen of Eng- 
land, made and provided, that you cauſe the ſaid William 
Milli, to be proclaimed upon three ſeveral days, according 
to the form of that ſtatute, (whereof one proclamation ſhall 
be made, at or near the moſt uſual door of the church, of 
the pariſh wherein he inhabits,) that he render himſelf unto 
— ſo that you may have his body before our juſtices, at 
minſter, at the day afoxeſaid, to re the ſaid Samuel 
Rickards, of the plea aforeſaid, and have you there, then, 
this writ. Witneſs, Sir Jahn Willes, knight, at Weſimin- 
Aer, the 18th day of June, in the 29th year of our reign. 
) By virtue of this writ to me directed, at my county 
court, held at Oxford, on Thurſday the 26th of June, in the 


af Tertio exafius, (h) Qyarto exattus. (c) Pinto exactus. 
o utlagatus, (e Writ of Procl:mations, (/) Sheriff's 
_ rn, —— feci. 
29th 


( 284 ) 


29th year of the reign of our Lord the king, within written, 
I cauſed to be proclaimed, the firſt time; and at the general 
uarter ſeſſions of the peace, held at Oxford aforeſaid, on 
Tueſday the 15th day of Fuly, in the year aforeſaid, I cauſed 
to be proclaimed the ſecond time, and at the moſt uſual door 
of the church of Burford, within written, on Sunday the 
third day of Auguſt in the year aforeſaid, immediately after 
divine ſervice, one month at the leaſt, before the within 
named William Wills, was required the fifth time, I cauſed 
to be proclaimed the third time, that the ſaid William Willi 
ſhould render himſelf, unto me, as within it is commanded 


me. | | pigs | | 

(a) GEORGE the Second, by the grace of God, of Great 
Britain, France and Ireland, king, defender of the faith, and 
ſo forth; to the ſheriff of Beriſbire, greeting: We command 
you, that you omit not, by reaſon of any liberty of your 
county, but that * take William Wills, late of B. in the 
county of Oxford, gentleman, being outlawed, in the ſaid 
county of Oxford, on Thurſday the 16th day of October, laſt 
paſt, at the ſuit of Samuel Richards, 2 of a plea of 
debt, as the ſheriff of Oxforo/hire, aforeſaid, returned to our 
Juſtices, at Weſtminſter, on the Morrow of All Souls, then 
next enſuing, if the ſaid William Wills may be found in your 
bailiwick, and him ſafely keep, ſo that you may have his 
body before our juſtices, at Vgſtmigſter, from the day of St. 
Martin in fifteen days, to do, and receive, what our court 
ſhall conſider concerning him, in this behalf. Witneſs 
Sir Jobn Willes, knight, at Weſtminſter, the 6th day of No- 
vember, in the 29th year of our reign. 

(5) By virtue of this writ to me directed, I have taken the 
body of the within named William Mills, which I have ready, 
at the day, and place, within contained, according as by this 
. writ is commanded me. 

* Bill of Middleſex and latitat thereupon in the court of 
King's-Bench. | 

(e) Middleſex } THE ſheriff is commanded, that he take 

to wit. 5 William Mills, gentleman, and Yobn Doe, 
if they may be found in his bailiwick, and ſafely keep them, 


(a) Capias utlagatum. 5) Sheriff's return, cepi corpus, _ 
This, and re, on following bt Rog are the uſual . 
| an appearance, in the courts of King's Bench, and Exchequer ; in 
which the practice of thoſe courts, does principally differ, from the 
court of Common Pleas ; but the ſubſequent ſtages of proceeding, are 
nearly alike in them all. | | 91 h 
(c) Bill of Middleſex in treſpaſs. c 
£ 5 0 
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ſeo that he may have their bodies before the lord the king at 
Weſtminſter on Wedneſday next after fifteen Eafler, 
— on — gent 2 7 cr bo | 
{a ) [AND ALSO to a bill of the ſaid Samuel, againſt the 
aforeſaid William, for 200l. of debt, according to the cuſ- 
tom of the court, of the ſaid lord the king, before the king 
himſelf, to be exhibited} and that he have there, then, this 
rece 
; 00 The v within named MVulliam Mills, and Jobn Doe, are 
not, nor is either of them found in my bailiwick. 

(e) GEORGE the Second, by the grace of God, of 
Great Britain, France and treland, king, defender of the 
faith, and' ſo forth, to the ſheriff of Berkſhire, greeting: 
Whereas we Jately commanded our ſheriff of *Middle- 
ſex, that he ſhould take William Mills, and Fohn Doe, if 
they might be found in his bailiwick, and ſafely keep them, 
ſo that he might have their bodies defore us, at "}eftminſler, 
at a certain day now paſt, to anſwer unto Samuel "Richards, 
gentleman, of a plea of treſpaſs, (d) [AND "ALSO, to a2 
bill of the faid-Samue/ againſt the aforefaid Wilkam and Jobn, 
for <ool. of debt, . oi to the cuſtom of our court, be- 
fore us, to be exhibited) and our ſaid ſheriff of Middleſex, at 
that day returned to us, that the aforeſaid Wilkam and Jobn 
were not, nor was either of them found in his bailiwick 7 
whereupon, on the behalf of the aforefaid Samuel, in our 
court, before us, it is ſufficiently atteſted, that the afore- 
ſaid William and John, lurk, and run about in your county : 
THEREFORE, we emma you, that 2 take them, if 
they may be found in your bailiwick, and fafely keep them, 
ſo that you may have their bodies before us, at "Weltminfter, 
on Tueſday next after five weeks of Eaftrr, to anſwer to the 
aforeſaid Samuel of the plea, {and bill}, aforeſaid, and have 
you there, then, this writ: -Witnels Sir Dudley Ryder, 
knight, at i icin, the 18th day of April, in the 2 
year of our rei 

(e) By virtue of this writ, to me directed, I have hi” 
the body of the within named William Mills, whicht have 
_ ready, at the day, and place within OY TH * 
by this writ it is commanded-me. ber 


If the proceſs is hailable, then this dauſe i is Aas which b 
called an ac etiam, the Latin of the two firſt words; And alſo. | * 


(a) Ac etiam in debt. 5) Sheriff s return, nom i venus. 
(c] Laviter. [2] fe 3 Le] We 8 bong cepi corpus. 


Writ 
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Writ of Quo minus in the Exchequer. 

GEORGE the Second, by the grace of God, of Grau 
Britain, France and Ireland, king, defender of the faith and 
ſo forth z to the ſheriff of ' Berb/brre, greeting: We com- 
mand you, that you omit nat, 5 reaſon of any liberty, of 
your —_— but that you enter the 172 and take Milliam 
Milis, late of B. in the county z gentleman, 
whereſoever he ſhall be found in — bailiwick, and him 
fafely keep, ſo that you may have his body, hefore the ba- 
rons of aur exchequer, at Mſiminſter, onthe Morrow. of the 
Holy Trinity, to anſwer Samuel Rickards, our debtor, of a 
plea, that he render to him, 2001. which he owes him, and 
unjuſtly detains, whereby he is the leſs able to ſatisfy us the 
debts, which he owes us, at our ſaid exchequer, as he ſaith, 
he can reaſonably ſhew, that the ſame he ought to render, 
and haye you there, then, this writ. Witocis, Sir Thomas 
Parker, knight at Mg miner, the 6th day of May, in the 
28th year of our reign. 

(a ) By virtue of this writ to me directed, I have takey 
the body of the within named William Mills, which I have 
ready, before the barons vithin ritten, acodeding as within 
it is commanded me. 

Special hail, on. the. aareft f the 45 Fendant, purſuant to the 
el en, Capias, ante. # 70 
- (5) KNOW all men by theſe preſents, that we Willian 
Mills of B. in the county of Oxford, gentleman, Peter 
Hammond of P. in the ſaid county, yeoman, and Edward 
Thenlin/or, of M. in the ſaid county, innholder, are held and 
firmly bound to C. F. Eſg. ſheriff of the county af Bere, in 
zool.:of lawiul money of Great Brituin, to be paid to the 
faid ſberiff; or his certain attorney, executors, adminiſtra» 
tors, or aſſigns, for which payment well and ttuly to che 
made, we bind ourſelves, and each of us, byſhimſelf, for 
the whole, and in groſs, 1 of our heirs, execu- 
tors, and adminiſtrators, ſirmly by theſe. preſents; ſealed 
with our ſeals, dated the 15th day of May, in the 28th year 
of the reign of our ſovereign lord George the Second, by the 
grace of God, king of Grrat Britain, Fronce and end 
defender of the faith, and ſo:forth3-and-in:the year of our 
Lord, one thouſand, ſeven hundred, and fifty-five. 

1 he condition of this obligation 1s ſuch, "char if the above 
bounden William Milli, do appear before the Juſtices of our 
ſovereign lord the king at Weſtminſter, on the Morrow of the 


[4], Sheriff's return, ci corpus. {b] Bail bond to the ſheriff. 
Holy 


(ay 


Holy Trinity to. anſwer Samuel. Richards, Felber of a 
plea of debt, of 200l, then this obligation ſhall be void, and 
of none effect, or elſe ſhall be, and THORN in full force 
and virtue, | 


en and delivered, W. . Mills, (L. 80 
being firſt duly P. Hammond (L. S.) 
ſtamped, in the E. Ly Ow (L. 5. 
8 W n 
or mal: or 3 d in Has 
T. G. 


| (a) You, William Mills, do ack en to owe unto 
the plaintiff, 400l. and you Peter I ammond, and Edward 
Thomlinſon, do ſeverally ackrio wiedgh to owe, unto the ſame 
rſon, the ſum of two hundred pounds, a- piece, to be levi- 
ed upon your ſeveral goods, and chattels, lands, and tene- 
ments upon condition, that if the defendant'be condemned 
in this action, he ſhall pay the the condemnation money, or 
render himſelf a priſoner, in the Fleet for the ſame; and if 
he fail ſo to do, you Peter Hammond and Edward Thomlin- 
fon, do undertake to do it for him. © * 
Trinity term, 28 George the Second 
(5) Berks | On a teftatum capias, againſt V Iliant Mt ills, 
to wit. J late of B. in the county of Oxfard, gentleman, 
returnable on the Morrow of the Holy Trinity, at the ſuit of 
Samuel Rickards, of a plea of debt, of two hundred-pounds. 
Ihe bail are Peter Hammond of P. in the country.of Ox- 
ford,” yeoman, . Edward T, homlinſon of W. in the f. 10 [ county, 


innholder. Ts 
. R. 2 N for the defendant. 


*. 


The party himſelf in 4ool. . Se a, HY 
Fach of the bail in 200l, 4%; 


Taken and acknowledged the 28th day of May ay, in 1 hs 
— of our Lord, one thouſand, ſeven hundred, and ad ie 


ve, de bene ofſe, before me, 
XK. G. one of the commiſſioners,! Sec. 


The Reed a removed, by Writ of Error... | 


O ) The lord the king, hath given in charge to his trufly 
well beloved Sir John Willes, knight, his writ, clofed, 


[a] e of bail * be fore a \miffioner. 554 


Pee, - Le] Writof error 
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in theſe words, GEORGE the' Second, by the grace of 
God, of Great Britain, France and Ireland, king, defender 
of the faith, and ſo forth ; to bur truſty and well beloved 
Sir Jobn Wiles, knight, greeting: Becauſe in the record, and 
proceſs, and alſo in the giving of judgment, ot: the plaint, 
which was in our court, before you, and your fellows, our 
juſtices of the bench, by our writ, between Samuel Rithards, 
gentleman, and V. Milli, late of B. in the county of Ox- 
Ford, gentleman, of a certain debt of two hundred pounds, 
which the ſaid Samuel demands of the ſaid William, mani- 
feſt error hath intervened, to the great damage of him the 
faid Samuel : as we, from his complaint are informed, we 
being willing, that the error, if any there be, ſhould be 
corrected, in due manner, and that full, and ſpeed juſtice, 
ſhould be done to the parties aforeſaid, in this behalf, do 
command you, that if judgment thereof be given, then, un- 
der your ſeal, you do diſtinctly, and openly, ſend the re- 
cord, and proceſs, of the plaint aforeſaid, with all things 
concerning them, and this writ, ſo that we may have them 

from the 45 Ca Eafter in fifteen days, whereſoever we ſha 
then be in England, that the record and proceſs aforeſaid, 
being inſpected, we may cauſe to be done thereupon, for 
correQting that error, what of right, and according to the 
law and cuſtom of our realm of Encland, ought to be done; 
Witneſs outlelf, at Wefmin/ter, the 12th day of February, 
in the 29th year of our reign, *' 
(a) The record, and proceſs, whereof in the ſaid writs 

mention is above made, follow in theſe words, to wit. 

(5) Pleas at Wieftminfter, before Sir John Willet, Enighty 
and his brethren, juſtices of the bench, of the lord the kin 
at Weſtminſ;er, of the term of the Holy Trinity, in the 28 
year of the reign of the lord George the Second, by the grace 
of God, of Great Britain, France and Ireland, king, defen- 
der of the faith, &. I 25h hay Re ch 
(e) Oxon V. Mills late of B. in the county afore- 

to wit. ſaid, gentleman, was ſummoned to anſwer 
Samuel Richards, of a plea, that he render unto him, two 
hundred pounds, which he owes him, and unjuſtly detains 
[as he faith] Cd And thereupon, the ſaid S. by T. G. his at- 
torney, complains that whereas, on the iſt day of September; 
in the year of our Lord one thouſand ſeven hundred and fifty- 


[a} Chief E tern. [4} The record. [e] Writ 
© [4] Declaration, or count of a bond. 
* four, 


— 
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1 1 B. in the faid county, the kad W. by his wrlezüg 
, ſealed with his ſeal, did acknowle A 

S to the ſaid Samuel, in 'the ſaid ſu of two hundred 
pounds, of Iawfulmone of Great Britath, to be paid to the 
faid Sammel, whenever the faid W. ſfwuld be required? Ne. 
vertheleſs, the ſaid W. (althougli often feiulred,) Rath nᷣbt 
paid to the fad Samuel, the ſaid ſum of td hundred 5 
nor any part thereof, but hath 'hitherth aſtogether ref 
and doth ſtill refuſe, to render tlie fame; whereſvre 
ſaid Samuel ſaith, that he i is injured, and hath ſuſtaĩned da- 
mage to the value of ten . N rg he brings 
His ſuit,” [and good ,roof.] nd hie here it 
court, the writing obligatory J e ſealed wi the fel 
of the faid Vi "Which reftifiex the debt aforeſtid!-* 
form aforeſaid; the dare whereof is the day and year im t 
behalf before mentioned. (5) And the. * . by N. 
P. his attorney, comes and deferids the 7250 
when, Land ere it ſhall behove po = 
of the faid writing obi tory, ad ler unt hit 
the form-aforeſait] he Ice wiſe craves he of the cortdlric 
of the faid writing, and it is read unto Him In theſe 
viz, The condit dn of this obligation is ſuch, chat if 
abore bounden V: Mur, his heirs,"execators, and adifinif. 
trators, and every of them, do, and malt from time to ti 
und at all times hereafter, well ant truly ſtand to, 
obſerve, fulfil, and keep, the award, N 
judgment, final end and determinatibn, 'of- 
the faid county, clerk, and H. B. of M atoreff Pk 
tarbittators inidifferently nominated, and aku, 6 
"een the fald M Jil, and the above tamed Sor 2 5 
ards, to arbitrate, Award; order, judge, 720 determine,” 
and 41 manner of athlots; cauſe or cauſes pf Action, Talt 
plaints, debts, duties, teckonings, accounts, contro renten, 
treſpaffes, and demands whatſoever,” Rad, moveck, de. 
pending, or which” wight have been nad, oved, or de- 

nding, dy and detwheen the ſuſd fharries, for auy y matter 
caufe ot thing, from the beginning $28 E World, ene 
day of the date hetrof,) 1 50 the fick Hbitrators watt rj . ö 
and publimh, of, ot in e ui ni, under their 
Rands and feals, or ec urn, im che 


reſence of two credible- — ho on, or before che firſt 


y'of January, b next enſuing the Alte hexepf, chen this bb 


v4 ca) Pr ofert in curia. ( Defence. (c) Oyer ed $7 * 
bond, and condition, to wit, «HT award, * — 


Vor. II. 


ligation 
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before named, in the ſaid condition, did not make any award, 


” l 


ays judgment, whethe Samue o h 
ith et Nis ſaid action thereof againſt him [and that he may 


. daa l day of Ne. to wit, on the 20th day of Decem- 
ber in the year af reſaid, at B. aforeſaid, in preſence of two 


Ai v7 91 59 b ee ee 8 2521519 
Nee 
0 RE © Re lication ſcttivg forth an award. +» * 


5 an award. 0 
0 1 
- ” 
= 1) ,2% be "Þ 7 k 1 F "SIT 5 W 1 ( ting 
Sg * . 
Ren 144 VT 5 Z ab * 


— 
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ting obligatory, ſhould finally ceaſe,” and Xitethitine"* And. 
the ſaid Samuel further faith, * although he, afterware 2 05 
wit, on the 6th day of January, in the year of our Lord, 
one thouſand ſeven hundred and ſifty- ive, at Banbury — 
faid, requeſted the Taid M illiam to pay to him the 440 F. the 
ſaid 'ſeyenty-five pounds, (4) yet proteſting, that che fad 
William hath not ſtood to, obeyed, obſerved, fulfilled, Or 
kept any part of the ſaid award, which by him the aid” 12 
ought to have been ſtood to, obeyed, bf rel, fulfilled, ind. 
kept: Nevertheleſs, for replication in this behalf, he Tj th,” 
that the ſaid M. hath not hitherto paid to Him the fajd Safe 
the ſaid ſeventy-five pounds, or any part thereof, and this ks 
is ready to verify, wherefore he prays judgment, and his debt 
aforeſaid, together with his damages, ogcalioned by the de 
tention” of the ſame, to be adjudged unto him, e. 9 
[And the aforeſaid . faith, ep) 1 lea aforeſaid, by W . 
the ſaid Samuel in manner and form ator eſaid, above in reply 
pleaded, and the matter in the ſame contained, are not ſulfi- 
cient in law, for the ſaid Samuel to have, or maintain, His 
action sforefaid thereof, againſt him the fad.. to eh 
replication; the ſaid V is not under any, neceſſity, nor is HE 
obſiged'by t the law of any land, in any manner to anſwer, and 
this he is ready to verif "Wherefore? for want of a ſufficient 
fication in thi behalf the ſaid V. prays' Judgment, and 
that the faid S. ma | y be-barred from having or maintainſtg 
his aforeſaid 0 085 Thefeof againft him, Kc, le) And the, 
faid V. according to the form of the Ratute in ſuch Gale 
made, and provided; ſets Jown ind ſh&ws to the court hers, 
the cauſes of demurrer following, to wit, that it doth not ap 
pear by” the replication” iforeſaid, that the ſaid arbitrat6r$ 
made the Tame award, in the prelence of two credible wit- 
neſſes, on, or before the firſt” day of Toney as they ou Tt 
tohave done, according to the "are and effect of the condi n 
aforeſaid, and that theTeplication aforefaid, is uncertain, in- 
ſufficient, and wants form. (4) And the faid S. faith, that the 
plea aforeſaid, by him in reply pleaded, and the matter there- 
in contained, are good, and ſufficient in Jaw, for the ſaid Sa- 
muel, to ave and maintain the ſaid action of him the (aid 
Soma, againſt the fad William, which faid plea, and tlie 
matter therein contained, the ſaid Sammel is ready to verify, 
and proves as the court ſhall direct: and becauſe the aforefaid 


N b. b Dem 9 Cauſe: 
. ö Protea 0 < ons . & ee „ 
| William 
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Wilkam hath not anſwered to that plea; ſo pleaded in reply; 
, 8 denied the. fame, the faid Sante 
Piays abe, and his debt aforeſaid, together with his 
amages, occaſiqned by the detention af the fame, to be ad- 
judged to him, Sc. (a) Aud becauſethe juſtices here, will 
viſe themſelves, of, and upon the premiſes, before they 
ge judgment thereon, a day is thereupon given, to the par- 


ties aforeſaid, here, unti / the Morrow, of all Souls, to hear 


gment th for that the ſaid juſtices, here, are 
5 Jas adviſed thereof: At which day, here, come as 


4 , . 


well the ſaid V. as the ſaid S. by their attornies, afore- 
aid, and becauſe the ſaid juſtices, here, will farther ad- 
ky LA FU of, and upon the premiſes, before they 
give judgment thereon, a day is farther given, to the parties 
aforelajd, here, until lr Ofaue of St. Hilary, to hear their 


jnagment thereupon, for that the ſaid juſtices, here, are not 


yet adviſed thereof; at which day, here, come as well the 
laid Somuel Richards, as the faid-W, Mills, by their attorgies. 
dreſgid. (4) Whereupon the record, and matters aforeſaid, 
aving been ſeen, and by the juſtices here, fully underſtood, 
and all and ngular the premiſes, being examined, and ma- 
tare deliberation being had thereupon, (c) for that it ſcems 
to.the ſaid juſtices, here, that the ſaid plea of the ſaid Symnel 
Riqtardi by him. in reply pleaded, and the matters therein 
contained, are not ee in law for him to have and main» 
tain the {aid action of the ſaid Samual, againſt the faid Mil- 
ham. (d) Therefore it is conſidered that the aforeſaid damuei 
take nothing by his-writ, but that he, be in mercy, ſor his 
falſe complaint, and that the aforeſaid . gothereof, without 
day, & g. (e). And it is farther conſidered, that the aforey 
aid, . do recover againſt the aforeſaid $ eleven pounds and 
9 ſhillings, for his coſts and charges, by him, ahont his 
defence in this behalf fuſtained, adjudged, by the court here 
to the ſaid M. with his conſent, according to the form of the 
ſtatute in ſuch caſe made and provided; VJ) and the ſaid . 


may have execution thereof, &. t 5 ole 1g 
) Afterwards, to wit, on Medugſday next after fifteen 
days of Eaſier, in this ſame term, before the lord the king, 
at Meli minſier, comes the aforeſaid Samuel Richorgs, by F. 


M. his 0 and faith, that in the record and proceſs a- 
foreſaid, and ſo in the giving of the judgment in the plea 
(a) Continuances. : (5) Opinion of the court. | 


() Replication in ſufficient Judgment for defendant. _ 
* Warens mhil capiat, per breve. le) Amercement coſts. 
* 


) Execution, (4) General errors aſſigned. 


aforeſaid 5 


4 


£0083 3 
aforeſaid, it is manifeſtly erroneous in this, to wit, that the 
judgment aforeſaid, was given inform aforeſaid, for the ſai 
Ya Mills,” againſt kim the aforeſaid daniel Rickargs, where. 
by the law of the land, judgment ſhould have been given, f 
him the ſaid: Samuel Rickards, againſt the ſaid . Hale and 
this he is ready to verify. (a) [And the, ſaid Samuel prays 
the writ of our lord the king, to warn the ſaid; . 
be before the lord the king, to hear the record and proc 
aforeſaid, and it is granted unto. him, by which the-ſherj 


bing, tha conſider in this behalf.] The ſame day is give 

to the ſaid S. Rickargs. (5) At which day, before the, lo 

the king, at Veſtmigſter, comes the {aid-Samue! Richards, by 
his attorney aforeſaid, and the ſherilf returns, that by virtue 
of the writ aforeſaid, to him directed, he had given notice 
to the ſaid N. Mills, that he ſhiould be before the lord che 
king, at the time- aforeſaid, in the faid 3 


» Den, and Richard Fen, god, Beg. as by the fame. wee 


fe was commanded, which ſaid V. Mills, aceording. to t 
warning given him in tlüs 1 — 
Webb his ue; (e) Whereupon the ſaid Samuel Lahe ch 
in the record and proceſs aforeſaid, r the jringo 
the judgment aforeſaid, there is manifeſt error leans th 
error aforeſaid, by him in the form afdreſaid alledged, and 
rays, that the judgment aforeſaid, for, the e aforeſaid, 
—_— in = record and west o ing: may he 
reyerſed, annulled, and held for nothing; and that. the dad 
W. may rejoin to the errors aforeſaid ; and that the cott f 
the ſaid lord the king, here, may proceed to the examination, 
as well of the record, and proceſs aforeſaj as of the 


* — 


aforeſaid, above for error aſſigned. (4 ) And the faid, 


—4 


* 


ſaith, that neither in the record, nor, proceſs aforeſaid, nor 


in the giving of the e are any thing, is . 


ror; and he prays in like manner, that 


— 


court of the: fat 
lord the king, here, may proceed to. the examination, as w 


- 
— 


* 


ga) Writ of ſeire facias to hear errts. 
() Sherift's return,'/crre ſeci. (e] Erroraffigned; de C/. 


| (4) Regoinder, in nullo of errhtum. 0.) 


2 +: \of 
* 


als ro 


matter 
* 


— 
9 
1 


« 
1 
| 
| 
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of the record, and proceſs aforeſaid; as of the matters 
aforefaid above, for error aſſigned. (a) And becauſe the court 
ofthe lord the king, here, is not yet adviſed, what judgment 
to pive, of and upon the premifes ; a day is therefore given, 
to the parties aforeſajd, until /he Morreav of 'the <a boy 


before the lord the king, whereſoever he ſhall then be in 
England, to hear the judgment of and upon the premiſes, 
for that the court of the lord the king, here, is not yet ad- 
viſed thereof: At which day, before the lord the king at 
Weſtminſter, come the parties aforeſaid, by their attornies 
aforeſaid; (5) Whereupon, as well the record, and proceſs 
aforefaid, and the judgment thereupon given, as the matters 
aforeſaid, by the faid' Samuel above for error aſſigned, being 
ſeen, and by the court of the lord the king, here, being fully 
* underſtood, and mature deliberation, being thereupon had; 

. for that it appears to the court of the lord the king, here, 
that in the record, and procefs aforeſaid, and alſo in the giv- 
ing of the judgment aforeſaid, there, is manifeſt error. (c) 
1 Therefore it is conſidered, that the judgment aforeſaid for 
1 the error aforeſaid, and others in the record and proceſs a- 

| forefaid, be reverſed, annulled, and held for nothing: (d) 

= and that the aforefaid Samuel, recover againſt the ſaid V. his 
| 4 debt aforeſaid, and alſo fifty pounds for his damages, which 
_ he hath ſuſtained, as well on occaſion of the detention of the 
4 faid debt, as for his coſts and charges which he hath expend- 

- ed; about his ſuit in this behalf, to the ſaid Samuel, with his 
43 conſent, by the court of the lord the king, here adjudged, 
le) and that the ſaid M be in mercy, e. 
bs hls. ietPreceſrof Executions * * 
ny. — GEORGE the Second, by the grace of God, of 
Great Boitain, Prante and Ireland, king, defender of the 
Faith," and ſo forth ; to the ſheriff of Oxfordſbire, greeting: 
We command you, that you take W. Mills, late of B. in 


— — - oy - 


» 


} i d 
| Four county, gentleman, if he may be found in your baili- 
wick,” and bim ſafely keep, ſo that you may have his body 
| before us, in three weeks, from the day of the Holy Trinity, 
hereſoever we ſhall then be in England, to fatisty Samuel 
| Nit kardi, two hundred pounds debt, which the ſaid Samuel 
| | Richards hath lately recovered againſt him, in our court be- 


e is; and alſo fifty pounds which were adjudged in our faid 
court before us, to the ſaid Samuel Richards, for his damages 
(a) Continnance. (+) Opinion of the court. (e Judgment of the 
Common Pieas reve ſed. (4) Judgment for Plaintiff. Coſts. 
Te) Defendant amerced. (f) Writ ot capias ad tor N 
Wnic 


: 1 
which he hath ſuſtained, as well by occaſion of the detention 4 
of the ſaid debt, as for his coſts and charges, which he hath | 
expended, about his ſuit in this behalf, whereof the ſaid . | 
Mills is convicted, as it appears to us of record; and have | 
you there, then, this writ. Witneſs Sir Thomas Deniſon, * , 
knight, at Weſtminſter, the 19th day of June, in the 2gth 
year of our reign. 8 : 

(a) By virtue of this writ to me directed, I have taken 
the body of the within named V. Mills, which I have ready, q 
before x & lord the king, at We/tminſter, at the day within 1 

4 
| 
4 
| 


written, as within it is commanded me. 2 
(5) GEORGE the Second, by the grace of God, of 
Great-Britain, France and Ireland, king, defender of the 
faith, and fo forth; to the ſheriff of Oxford/bire, greeting: 
We command you, that of the goods and chattels, within 
your bailiwick, of V. Milli, late of B. in your county, f 
entleman, you cauſe to be made two hundred pounds debt, 
which Samuel Rickards, lately, in our court, before us at 
We:ftminfler, hath recovered againſt him; and alſo fifty | 
pounds, which were adjudged in our court, before us to the 
ſaid Samuel, for his damages which he hath ſuſtained, as 
well by occaſion of the detention of his ſaid debt, as for his 
coſts and charges which he hath expended about his ſuit in 
this behalf; whereof the ſaid V. Mills is convicted, as it 
appears to us of record; and have that money before us, in 
three weeks from the day of the Holy Trinity, whereſoever we 
ſhall then be in England, to render to the faid Samuel, for 
his debt and damages aforeſaid, and have there, then this 
writ. Witneſs Sir Thomas Deniſon, knight, at Weſtminſter, 
the 19th day of June, in the 2yth year of our reign. 
(c) By virtue of this writ, to me directed, I have cauſed 
to be made of the goods and chattels of the within written 
Milli, two hundred and fifty pounds, which I have rea- 
dy, before the lord the king, at Wefmir-fler, at the day 
within written, as I am commanded. | j 


The anſwer of J. S. Sheriff. 


he ſenior puiſne judge, there not being any chief juſtice that term. 


(4) Sheritf's return, chi corpus. (b) Writ of fieri facias. (c] She 
riff's return, fer i fect, The cre ſacias iffues, where the body is not 


taken. 


N. B. The Heri ſacias cannot be ſued forth, after the do ly is taken 
in execution. 1 7 Th RX * 
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